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NOMINATION OF SINCLAIR WEEKS TO BE SECRETARY 
OF COMMERCE-DESIGNATE 


MONDAY, JANUARY 19, 1953 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
VW ashington, dD. ( 


The committee met at 10 a. m., in room G-—16, Capitol, Senator 
Charles W. Tobey (chairman) presiding. 

Present: Senators Tobey, Capehart, Bricker, Schoeppel, Butler, 
Cooper, Griswold, Potter, Magnuson, Hunt, Pastore, Monroney, and 
Smathers. 

The CHarrMan. The committee is in session. The meeting will 


come to order. Mr. Sinclair Weeks, will you kindly come and take 
the chair right here? 

Gentlemen of the committee, this is Mr. Weeks, designate-Secretary 
of Commerce. Mr. Weeks is before us for approval by this com- 
mittee and confirmation of the Senate You all have a copy of this. 


It is a rather distinguished record, | think you will agree. He has 
been a personal friend of many years standing 

Mr. Weeks, the committee is now in session and the members will 
ask you any questions they desire. 


STATEMENT OF HON. LEVERETT SALTONSTALL, UNITED STATES 
SENATOR IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Senator SatronstaLtu. Might I have the honor, as the Senator 
from Massachusetts, to present this gentleman to you that you al- 
ready know? 

The CHarrmMan. We are very happy to have you. The Senator 
from Massachusetts, Mr. Saltonstall. 

Senator SALTONSTALL. Mr. Chairman, and gentlemen of the com- 
mittee, | would like to have the honor and ple: sure of presenting to 
vou Mr. Sinclair Weeks, who has been a lifelong resident of Massa- 
chusetts. He and | were college friends tovether and we have fol 
lowed through in our lives together. 

I know he is an able man in business affairs. I know him to be 
an honest man, a man of good character and integrity in personal 
relationships. I know him to be a clean, upright man in dealings in 
partisan politics. I have every confidence he will carry out the posi- 
tion to which he has been designated with honesty, ability, and abso- 
lute integrity to the Government as opposed to any interest of any 
other character—international, national, or personal 

| hope sincerely this committee may recommend him for confirma- 
tion to the full Senate. 
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The Cuarrman. Thank you, Mr, Senator, 
Senator GRISWOLD | don’t suppose they ad led 10 vears to you! 


age in this little story here, did they? It states: “Born, 1883 


STATEMENT OF SINCLAIR WEEKS, SECRETARY OF COMMERCE- 
DESIGNATE 

Mr. Werks. 1893 

The CuarrMan. The Senator from Indiana 

Senator CAPpEHART. I move we confirm Mr. Weeks for the position 
of Secretary of Commerce 

Senator Burter. | second the motion 

The CHarrMan. Are you ready for the question? 

Senator MAaGNnuso» (bout 2 vears ago, we pursu “dan Inquiry Into 
all merchant marine problems in the United States. Largely as the 
result of that inquiry, the President issued an Executive order abolish 
ing the old Maritime Commission, with which vou were familiar when 
you were in the Senate, and passed it over to the Department ol 
Commerce 

The then Secretary of Commerce created an Under Secretary for 
Transportation who would handle a certain portion of the marine 
problems along with the Maritime Board. The Board is composed of 
three people. 

| was wondering if you had planned to follow the same procedure 
As it is now, vou have an Under Secretary-designate, | think, a Mr. 
Williams from my own home town. ‘There is existing down there a 
Secretary for Transportation. I wondered if vou had formulated any 
ideas as to the continuation of that as it affects the maritime and 
other transportation problems in the Department of Commerce 

Mr. Weeks. Am I not correct in understanding that that change 
was made as a result of the Hoover Commission? 

Senator MaGnuson. They recommended the changes in the Mari 
time Commission, but it turned out after the inquiry we abolished the 
whole Commission and set up a Board under the Secretary of Com 


al 


Mr. Weeks. I haven’t gone into that in any detail at all. My 
quick offhand judgment is that we will go along as we are at present 
l am not going to change anything unless in my judgment | think it 
will be a change for the better. 

Senator MaGnuson. Thank vou. 

The CHarrman. Mr. Weeks, a personal question—the women will 
not listen—do vou use zippers on your trousers? One of our colum- 
nists suggested that you had an antipathy to zippers. 

Mr. Weeks. | don’t make zippers, but | use them occasionally. 

The CHarkMAN. That is very pertinent to our approval. Are there 
anv other questions? 

Senator Bricker. I want to say, Mr. Weeks, we all hope you enjoy 
your service with the Government, as you have in the past, and that 
you continue your patriotic devotion to duty that you always have 
had. It will be a pleasure to work with you on this committee. 

The CHarrmMan. May I amplify your remarks? This committee 
has jurisdiction over the Department of Commerce, and we would 
like you to have what the Latins say, ‘‘vis a tergo,”’ a strength to your 
back all during the session. We will come to you and you come to us 
and we will talk things over. Is that fair? 
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Mr. Werks. I hope to see a lot of vou. 

Senator MaGnuson. I think his service in the Senate is such that 
he would appreciate the value of that. 

The CHarrMaAN. As many as are in favor of approving the nomina- 
tion of the Secretary and reporting favorably to the Senate 

Senator Pastore. I haven't the benefit, as others have, of knowing 
Mr. Weeks, although I know he is a man of exemplary character. 

For the purposes of the record, don t you think we ought to hear 
from his lips a little bit about himself and his background? 

The CHAIRMAN. He has given us this biographical sketch. 

Senator Pastore. I mean, about his connections, as to whether or 
not there is anything about them which might be incompatible with 
his official capacity as Secretary of Commerce. 

Mr. Weeks. Senator, I am sure I know of nothing that would 
be incompatible. 

After I finished my education I went into the banking business for 
about 9 vears, interrupted by a little military service. In 1923 I 
went into the manufacturing business. I have been a manufacturer 
ever since, except when I worked at politics a little here and there. 

My manufacturing activities have been concerned with two com- 
panies, one of which is a manufacturer of silverware, both plated and 
sterling. In the other company we are in the fastener business. We 
fasten everything. About a third of our business is in the electronics 
field and about a third is in the automotive field; the remaining third 
is in the general line of fastening devices and fasteners. That is, in 
substance, what I have been doing. 

I know there may be some concern, possibly, in your mind about 
Government business. We have done business with the Defense 
Department. I was careful to check up as nearly as I could. 1 
think with the Commerce Department, and its subsidiaries, in my 
United Carr business, which is a very much larger operation than 
the silver business, we did $25 worth of business last vear. I don’t 
know of anything that is going to prohibit my at least attempting to 
do a good job. I promise you it will be an honest job so far as I can 
make it. Does that answer your question, sir? 

Senator Pasrore. I had no reason to think otherwise, but I think 
it should be on the record. 

Mr. Weeks. I am glad to have anything on the record that the 
committee wants. 

The CuarrMan. Are there anv other questions? 

Senator Griswoip. I would like to ask a question, Mr. Weeks. 
Don’t vou rather feel, as a matter of broad policy, that anvone who 
has served as a captain of field artillery is ready to serve in any ¢a- 
pacity? 

Mr. Werks. If vou had 75’s; but those big guns, no 

Senator Bricker. What about that “‘Nebraska navy’ 

The CHarrMan. I might savy that among his other qualifications he 
has a farm in New Hampshire and raises wonderful cattle up there in 
the White Mountains. 

I call your attention, gentlemen, to the gent'eman on my left, 
Senator Andy Schoeppel of Kansas. What is that you have in your 
buttonhole, Andy? 

Senator Scoorrpper. That is representing Kansas. 

The CuarrMan. Are there any other questions? 


»» 
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Senator Bricker. What kind of cattle do you raise? 

Mr. Weeks. I might get into trouble if I answer that one 

Senator Bricker. Whiteface? 

Mr. Weeks. Holsteins and Guernseys. 

The CuarrMan. Are vou ready for the question? 
the approval say “‘ave’’; those opposed say ‘‘no.”’ 
approved We thank vou for coming before us 

Whereupon; at 10:20 a. m 


session 


As many as favor 
The nomination is 


the committee went into executive 
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RAILROAD REORGANIZATIONS 
(Amendments to See. 20B of ICC Aet 


MONDAY, MARCH 23, 1953 


Unirep Stares Capiro.n, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washinaton. D. C. 


The committee met, pul int to call, in room G—16, United States 
Capitol, at 10 a. m., Senator John W. Bricker presiding 

Present: Senate Tobey (chairman), Bricker (presiding), 
Schoeppel, Griswold, Potter, and Smathers. Also prese nt Edward 
t. Jelsma, professional staff member. 

Senator Bricker. The ion will come to order. The sponsors 
of the bill have ubmitted a co le or three amendment F m go 








( Phe h 1 SS Q7S8 Q follows ) 
8 83d ¢ 1 ¢ 
\ ILI I I I ( \ ‘ 
of r I 
\ t é é It ( { I I t | 
n | he nts of I I 
R t enacted b the S j 1H ] D es , - the United S f 
0 { ca ( Ss a ed, 'J if I raph 2 of section 20b of the 
Interstate Commerce Act (49 U. S., sec. 20b (2 is amended by st1 I out 
the fifth and sixth sentences and insertir in lieu thereof the following: The 
Commission shall have the power to make such general ind regulations 
and such special requirements in any particular case i t of solicitation 
of the assents or opposition of such holders, as it shall deem necessary or de 
sirable: and no solicitation sl be made, and no letter, circular, advertisement 
or other communicatior or financial and statistical statements, or summaries 


thereof, shall be used in any such solicitation, in contravention of such rules, 
reculations, or special requirements. The Commission may direct that the as 
sents (and any revocations thereof) of such holders to the proposed alteration 
or modification shall be addressed to a bank or trust company, approved by it, 
which is incorporated under the laws of the United States or any State thereof 
has a capital and surplus of at least $2,000,000, and is a member of the Federal 
Reserve System. Any bank or trust company so approved shall certify to the 
Commission the result of such submission and the Commission may, in its 
discretion, rely upon such certification as conclusive evidence in determining 
the result of such submission. If the Commission shall find that as a result of 
such submission the proposed alteration or modification has been assented to 
by the holders of at least two-third of the outstanding aggregate principal 
amount or number of shares reported as voting in each class of securities affected 
thereby and that the total vote reported in each class of creditors’ claims affected 
thereby is at least one-half of the outstanding aggregate principal amount of 
such class (or as to any class (i) where two-thirds thereof is held by fewer 
than twenty-five holders, or (ii) which is entitled to vote for the election of 
directors of the carrier and the assents of the holders of 25 per centum or more 
thereof are determined by the Commission to be within the control of the carrier 
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or of any person or persons controlling the carrie! ich larger percentage, if 
ny, as the Commission may determine to be just and reasonable and in the 
wublie interest), the Commission shali enter an order approving and authoriz 
the proposed alteration or modification upon the terms and eonditions and 
vith the amendments, if any o determined to be just and reasonable 
Paragraph (3) of section 20b of the Inter ( rerce Act (49 
0. 8: 4 ec, 2Ob (3)) mended striking ou he secol ence and mM 
g il eu there the f ing For the purpose of the finding of the Com- 
I n referred to in paragraph 2 of this section as to whether the required 
eported in eacl f secu ( ilfe I roposed el mn 
ry cation has assent 1 ification, 
h SE4 ( I 1¢ ( idence I ol e Cal 
‘ ! nt ! ed } d 
' a i ‘ 
ra I ul n doe nite of 
or hold of the evidence or evidences of indebtedness secured such 
I rapl ( f ( n 2O f e Intersta ( neree \ i!) 
I 5. © er 201) > l i ( { oy fhe ( ce nea 1ns¢ 
ereof the llowing I e purpose f this tion a security (other 
t ( i _ ed Oe f Lie Cle 0 ( l s i 
‘ ey em of ! ednes } n lee ed te tst ding if hn the 
dete nation of the ¢ n. tl f the hold the ftoanr proposed 
nodificatior thin the control of the carrie yr of any person or 
l ee troliin the ¢ I ( in l purp ot tt 
‘ de the securities oO ffected by any modification or alteration 
| ‘ al i t t ] = and t ist { 
E £ | I ‘ ‘ n 2 the Intersta Commer \ (49 
S. ( Ob (1 ded | ng ich p graph and sel 
ere hie ! ( on shall no prove n application 
l ! t l ( l t ( hnequ \ ece { - }p Or } ( 
‘ \ le n 77 of the Bankruptey Ac iS amended, except 
won | ‘ Lap Ol ed by ‘ ] ‘ 
en nt of tl \c quity receivership and with respe¢ » Which 
rele ng the ‘ ( ( property | been entered, « 1 
01 { nd ection 7 ind with respect to which no orde1 
Y I ha have n entered h l rder | ing been entered, 
peal Tre 11d Ore p) aihe said date i ul oO ippeals 
itter ending in the S eme irt on a petition to re W al orde! 
( t < ( ippea ea g I qa ord ot contirmation or the time 
! hicl ake suc appeal or te e such petition has not expired, if 
f i) prior to the filing of such application with the Commission such carrier 
e applied for and | granted permission to file such application by 
‘ dge before whom the equity receivership or section 77 proceeding 
ending, 01 the total earnings of such carrier available for the payment 
fixed charges during the ten calendar or fiscal years ending last before the 
filing of such application shall have exceeded the total of such fixed charges for 
period by at least 50 per centun \ny such carrier applying for permission 
( ich application under (i) above shall file with the court as a prerequisite 
to the granting of such permission (1) a copy of the proposed application, (2) a 
copy of the proposed plan of alteration or modification of its securities, and (3) 


ssurances satisfactory to the ce acceptance of such plan from holders 





it least 25 per centum of the amount of all securities, including not 





ess than 25 per centum of the i egate amount of all creditors’ claims, affected 
by such plat An order of a district judge granting or withholding such per 
ssion shall be final and shall not be subject to review Upon granting of 


ich permission by the district judge under (i) above, or filing of such applica 
on by such carrier with the Commission under (ii) above, such proceeding, so 
it relates to a plan of reorganization, shall be suspended until the Com 
mission Shall have notified the court that (a) the application filed by such 
carrier under this section has been dismissed or denied by the Commission or 
withdrawn, (b) the Commission has approved and authorized an alteration or 
modification under this section with respect to the securities of such carrier, or 

) eighteen months have elapsed since the filing of such application and no such 
alteration or modification has been approved and authorized by the Commission. 
Upon receipt by the court of notification that such application has been dis- 
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missed or denied or withdrawn or that eighteen months have elapsed and no 
alteration or modification has been approved and authorized, the equity receiver- 
ship or section 77 proceeding shall be resumed as though permission to file appli- 
cation under (i) of this section had not been granted or an application under (ii) 
of this section had not been filed. Upon receipt by the court of notification that 
the Commission has authorized and approved such alteration or modification 
of the carrier’s securities under this section as, in the judgment of the court, 
makes further receivership or section 77 proceedings unnecessary, the court sha: 
enter an order restoring custody of the property to the debtor, and making such 
other provision as may be necessary to terminate the equity receivership or 


section 77 proceeding.’ 
Mr. Jensma. I want to submit a corrected bill. 
Senator Bricker. Are these corrections accepted by both sponsors ? 
Mr. Jensma. They are accepted by both sponsors. 
Senator Bricker. Mr. Johnson and Mr. Capehart both accept these ? 


Mr. JetsMa. Both sponsors support the changes in the bill. 

Senator Bricker. If you will present them just for the purpose of 
the record. 

Mr. Jecsma. For the purposes of the record, here are the changes 


that have been suggested bv the ponsol s of the bill. 
On the basis of further study and consideration of 978 by the pro 


‘ 
fessional staff of the committee in consideration of the comments 


— 


of the Interstate Commerce Commission, the proponents of the bil 
request the committee to make several amendments thereto. 

The amendments requester ire sectiol lau ad | ot the bill. The 
amendments to section 1 would add after the word “and” in line 16 
on page 2 of the bill, the following language: 
shall retain for a period of 5 years ISSt s and er do nents received in 
connector 
The amendment would sti » the words “1 ly upo * and “conclusive,” 
line 17 on page 2 of the bill, and insert in lieu of “rely upon” the 
word “except.” 


his amendment is suggested in order to make certain that all 
parties to a section 20b in the Interstate Commerce Commission will 
have available to them for inspection and verification the assents on 
which the bank or trust company bases its certification. 

It is deemed to be ad hecessary safeguard LO protect the Commission 
and securityholders from incorrect and fraudulent certifications. This 
amendment would permit the Commission to ace pt as evidence, but 
not as conclusive evidence, the certificate of a bank or trust company. 
This change is made in order to avoid an unwarra ited delegation of 
Commission’s responsibility under the act to private persons not 
subject to the direct control of the Commission and who are not sworn 
to protect the public interest and to administer the Interstate Com- 
merce Act. 

The change would tend to insure all interested parties of a check 
on the accuracy, objectivity, and veracity of the voting on the plan. 

In a letter to the chairman of the committee dated March 19, 1953, 
commenting on S. 978, the committee on legislation and rules of the 
Interstate Commerce Commission indicated that under section 4, as 
written, it would be possible for a railroad company to delay com- 
pletion of a section 77 reorganization proceeding for a period of 18 
months, even though there was little possibility of the requisite per- 
centages of affected security holders assenting to a plan filed under 
section 20b. This would assume that a debtor company would file 
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a plan of reorganization under 20b at the 11th hour purely for pur- 
poses of delay and without any indication that the plan was acceptable 
to the 25 percent of -o security holders, including bondholders, that is 
required | Vv Section 4, paragré iph 13. of section 2Ob, 

I} order to remove this ob jection and assure against the possibility 
raised by the Commission, the proponents of the legislation requested 
the committee to amend section 4 by adding the following language 
before the last word in line 17 of page Dp 

Chis is the insertion: 


to the ng of such application with the Commission, such carriers shall 

have obtained assurance satisfactory to the Commission of the acceptan ol 
h plan f I holders of at least 2) percent of the a regate amount of 

irities, including not less than 25 percent of the aggregate amount of all 

editors cClain effected by such plan, and total income available for fixe 
for such carrier determined in ac dam vith the uniform syste 
prescribed by the Interstate Commerce Commission 
| idditior il lang inge will establisl the same conditio1 precedent 


is to the aeceptab litv of a plan to sec uritvholders that is required by 
ie present law and, by requiring this preliminary acceptance by the 
ndholders and stoeckholde1 . will prevent Any company in reorgani 
ition from using the provi ions of the S. 97 8 bill to accomplish delay 
t¢ id of expedition. 
The assents of 25 percent of all securitvholders. ineludine 25 pel 
ent of the bonds, could not ne enemas ees wf? adit it was not funda 


mentally sound and had a cood probal nlitv of | elne re the 
necessary percentage when approved by the Commission. The Con 
or o found and established in this preliminary percentage in the 
present law. 

This additional requirement will also afford the Commission at 
oportunity to determine whether the carrier filing on a 2 Ib plan meets 


the earnings test set forth in section tof the bill. 

senator Bri KER. The first wit! eSs listed this morning Fred N. 
Oliver. representing the National Association of Mutual Savings 
Banks and Railroad Security Owners Association. 


STATEMENT OF FRED N. OLIVER, NATIONAL ASSOCIATION OF 
MUTUAL SAVINGS BANKS AND RAILROAD SECURITY OWNERS 
ASSOCIATION 


Mr. Onutver. T have an outline of a statement, Senator Bricker, 
which T would like to follow, interpolating as I go along. 
Senator Bricker. Thank you very much, Just proceed as you 


fare re 

Mr. Ontver. Yes, sir 

Mr. Chairman, my name is Fred N. Oliver and my business address 
is 110 East 42d Street, New York City. I am ap pearing here on 
behalf of the National Association of Mutual Savings Banks. These 
banks have about 20 million depositors, mostly small wage earners 
with average deposits of around $1,000 each. We have aggregate 
deposits of around $22 billion. In the past these mutual banks were 
large holders of those railroad obligations which the trustees believed 


to be sound for fiduiciary investment, but in recent vears they have 


reduced their holdings drastically and are now rather timidily reenter- 
ing the field of railroad investments. They have funds available for 
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safe and sound investments, and if they can be assured that railroad 
obligations measure up to these standards, I feel reasonably certain 
that they will be further interested. 

I am appearing here on behalf of the National Association of Mu- 
tual Savings Banks. As you know, Senator Bricker, there are some 
of those institutions in your State of Ohio. 

Senator Bricker. I think we have 3; 1 large one and 2 smaller 
ones, 1 in Marietta and 1 in Springfield. 

Mr. OLIVER. That is right. ‘These banks in the a regate of about 
20 million depositors, mostly small wage earners, with aver ige deposits 
of around $1,000 each. 

I am stressing that pon b. 1 you please, Senator Bricker. because 
I will ultimately try to point out that we think this bill will injure 
the credit of prese ently solvent ra lroads. 


These mutual institutio is. together with a number of mutual in- 
surance coOmpantles, are ) embers of an ore@aniZatiol k OWh as the 
Railroad Security Owners Association maintained by these institu 
tional holders to preset ve the integrity of their railroad investments 
None of these institutions has anv interest in this bill ex pt a fiduciary 


1 


responsil lity to protect, AS bes they can, the investments made on 
behalf of their depositiors and policy holders and to stabilize railroad 
investments to proy de an o utlet for future investments of their fidue- 
lary funds. I do not know the extent of the combined holdings of 
ese Institutional investors, but I am certa t n excess of $2.5 

| have been instructed by both organizations to appear and 1) ike 
this statement. 

At the outset I should like to say that this group of institutional 
investors, for whom I speak, were among the groups primarily sup 
porting the so-called Mahaffie Act at the hearings in 1947 before 


this committee and before the house committee. because it provided 


a simple machine ry to enable a dju ent of a railroad capil il 
structure to prevel t the eventu L resort to a lot FY arawn out and ex 
pensive section ii proceedings. For that reason we believe that it 


would do much to reestablish confidence in railroad investments by 
Institutional investors, many of whom had become discouraged in 
railroad securities as an Investment outlet, and had reduced their 
railroad holdings substantially. Good railroad credit is more im 
portant than ever 8 to the pressing need for maintenance and mod- 
ernization of plant and equipment. 

It is important to observe that there are two distinct features of the 
existing law. First is an amendment to the Interstate Commerce Act 
which would permit a rs to readjust their capital structure under 


1 


certain conditions before they get into trouble. This is the important 
feature of the bill Teese our point of view because it enables a rail- 
road company which may foresee difficulties in meeting its obligations 

to work out an equiti able readjustment, either on a temporary or per- 
manent basis with its creditors be fore the railroad gets into trouble 
and thus avoid the long, tedious and expensive proceedings either 
under section 77 or inequity. This, it seemed to us, provided a method 
which is a, vast improvement over the old situation and desirable 
both from the standpoint of the stockholders, the bondholders and 
the public. 
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I want to pause to say that we do not mean by this statement that 
section 77 does not provide worthwhile machinery in proper cases. 
There may be cases where the carrier itself is so overburdened with 
its obligations that it requires a drastic cut-out of this capital structure 
which could not normally be provided through the adjustment process. 

The second feature of the present. law provides a procedure whereby 
railroads already in receivership or under 77, may readjust their 
capital structure under certain conditions and take the railroad out 
of bankruptey or oe This was in fact an incidental part 
of the original Mahaffie bill and was grafted on the bill in the later 
stages of the proceedings before Congress. It will not apply in the 
future, and it in fact will affect only 2 or 3 railroads. This proposed 
bill is in our judgment special legislation. Care should be exercised 
n don oe something for the benefit of these 2 or 3 roads which may im- 
pair the racemase of the broader aspects of the act dealing with 
roads which desire to take corrective steps to prevent bankruptcy. 
Che bill incorporates certain perfecting amendments recommended 

e Interstate Commerce Commission, such as the specific power to 


1 
DY 


t 


permit a trust company to receive assents and certify to the Commis 
sion the results, and a change in the present restriction as to voting 
stock owned by a carrier controlling another or by a eroup controlling 


a carrier. The re are l or 2 other clarifying amendments also recom- 
mended by the Commission. Inasmuch as I have heard no dissent 
from these Commission propos: ils, I shall not discuss them except to 


Say that we are heartily in favor of them. 

Perhaps I should pause to comment on the amendment offered 
dire etly by Mr. Jelmsa ll connection with the power of the (Commis 

on to designate trust companies to receive assets. I assume that 
imendment is satisfactory to the Commission. 

Senator Bricker. It has been accepted by the sponsors of the bill. 
Mr. Capehart just sent in word that he would agree to it. too. 

Mr. Outver. I think there is much merit in the proposal, but I have 
not had an opportunity to think it out. 

Senator Bxurcker. You might submit any statement that you wish 
to submit on it at a later date after you have given it study, Mr. 
Oliver. 

Mr. Outrver. Thank you. The amendments which we desire to dis- 
cuss are as follows: 

The existing law requires that the holders of at least 75 percent 
of each class outstanding must assent to the plan before it can be 
approved. The purpose in the bill—page 2, lines 21-25—would per- 
mit a plan to be approved if only the holders of two-thirds of each 
class voting should approve the plan but requires that at least one-half 
of each class must vote. The effect would be to permit a plan to be 
approved by one-third of the holders of each class outstanding and 
thus made effective against two-thirds of the holders outstanding. 
This, in our opinion, is a bad proviso and would impair the confidence 
of investors in oiieea securities generally. 

It must be remembered that the primary philosophy of the present 
law is to provide a simple method by which a carrier may work out 
a readjustment plan with its security holders and thus prevent bank- 
ruptey. This is in much the same way as a mortgage debtor is able 
to work out some adjustment of his debt with a creditor. 
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Under section 77, the bankruptey provision, various legal safe 
guards have been provided before a plan may be enforced against its 
creditors. The plan must be found to be fair and equitable and is 
subject to full court review. However, in the readjustment act the 
legal safeguards have been substantially removed in order to simplify 
the procedure. Court review is restricted to a review of the record 
to determine whether or not the Commission’s approval is supported 
by evidence. Furthermore, to eliminate litigation and expedite the 
proceeding there is no provision for the payment to the parties of 
any expense of litigation. As a substitute for the legal safeguards 
there is the provision that assents must be obtained from 75 percent 
of the holders of each class outstanding. This assent provision should 
not be weakened in an adjustment proceeding as distinguished from 
“a sect ion (o proceeding. 

We hope that the committee will reject this propane. Again it 
should be remembered that the primary purpose ot the readjustment 
act is to afford carriers a simple method of working out their difficulties 
with the sec urit} holders before it gets into trouble. ‘This proposed 
provision in t he bill primarily would benefit spect lators in securities 
of 2 or 3 railroads se er cseacs Me would cut across the whole Se 
the adjustme nts adapted to meet the needs of the carriers in the futm 
and woul | make security holders appre hensive of what might happe n 
to thei r obligations in prese ntly solvent nea This provision in 
the bill would benefit speculators of 1 or 2 bankrupt railroads at the 
expense of impairing the credit ot teereuill oad industry asa “ch 

I cannot conceive that a big system such as the Pennsylvania Rail- 
road with large outstanding debts would approve such a proposal as 
this because it certainly would affect its « redit, e think. 

‘The second proposal page 5, lines 17 vo) s, we believe 


. unsound, 
nder the present law a road under section 77 or in receivership can 
transfer the case to the Commission for consideration of an adjust- 
ment plan only prov ided assurances of ace ept ince to a plan have 
been filed with the court by holders ot at least 2) percent of the secu 
rities involved. Even though this econcition has been met the court 
would still have discretion as to whether it would permit the transfer. 

In explanation, the court has the obligation of reviewing the pro 
posal to see whether it is practical and whether or not it stands much 
chance of ultimate approval. If it does not, it will not delay the bank- 
ruptey provision for a 12-month period. 

This bill, S. 978, would retain this requirement but would also pro- 
vide an alternative procedure, the so-called earnings test. 

That proposal has been amended | ry the sponsors of the bill this 
morning to add the additional requirement that the 25 percent of the 
security holders must approve the proposed pli in and tbe Commission 
would have jurisdiction, as I understand the intent of the amendment, 
to determine whether the 25 percent has been properly obtained and 
whether or not the earnings test has been meticulously adhered to. 
That does not relieve our objection to it. If a carrier in bankruptcy 
should earn fixed charges on the average for the past 10 years by 150 
percent, it could automatically file an ap yplication with the Commission 
for approval of an adjustment plan, except the ame ndment this morn 
ing requires a 25-percent consent with the Commission’s scrutiny as to 
the propriety of those assents. 
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This is true even though the application and plan had not been 
presented to a single security holder for his consideration and without 
the court’s approval. Furthermore, the proceedings under c¥ or in 
recelvel ship would be held up regardless of the stage of the proceeding 
for a period of 18 months. The proposed amendment does not say 
who will make the determination as to the earnings. 

But the amendment as suggested today leaves that with the 
Commission. 

We think that the earnings test is bad. Even though the test 


hould be modified to require two ft mes average earnings W ith the fun 


os must be made during 


hey proviso that the same ratio ot earn 


e last 2 or 5 years prior to the plan, we still think that this is an 


chi i n some of the States. 


\n adjustment plan should not be filed and the pending proceeding 


1 ' : : 
ie layer nless it ha some assurance of success. it proy des the 
] . . i 
pplicant a club to secure assents Trom holders who are discouraged 


\\ ! st 1 it any ai tral test pe od ba ed ) rn ( no S 
propel In this type of proceeding. In ow judem nt, le@islation 
ld not free e capitalizat ons anv more than it should attempt to 
pl ribe specific rates for commodities transported by the railroads. 
Che question of earning power, particularly future earning power, 
ipport a capital ition one ot inaly iri i ld b elegated 
ome agency equipped by experience to mak the » Studies, Past 
( hing ilone may not 1 sh a true index of t future ear ne 
oO} t |} e proper her ise ot changed cond T1lol and ormer 
ractors., Past eal i os is only one of the many factor to be co 
= : 
\Ithough we believe that an arbitrary earnings test is not proper 
matter of principle, there are deficiencies in accepting a 10-year 
period which include at least > vears of war ea g 
I make that as an abstract statement I have not examined the 
( es record of the 2 or 3 carriers that might be benefited by 


Senator Bricker. What are those carriers ? 

Mr. Ourver. Missouri Pacific, primarily, and it possible, the Wis- 
consin Central. Is it not. Mr. Jelmsa ? It comes down to the Missouri 
Pacific, then. 

If a railroad did not earn more than 11, or even 2 times its fixed 
charges during that period, such earnings are ob iously not a proper 
criterion of its ability to support its capitalization for the long-term 
future. At least one of the railroads where the speculators might 
be benefited by this proposal has not paid interest on some of its 
fixed-interest-bearing debt for at least 20 years. It would seem to 
us certainly unjust to permit the speculators in a property with such 
a record to reestablish their position at the expense of the investors 
who have legitimately invested their funds in these fixed-charge obli- 
gations and have been deprived of any interest for so many years. 

May I pause to say there that the only justification I can see for 
the application ot an earnings test as a criterion of whether or not 
the railroad may readjust its obligations under an adjustment pro- 
ceding is that the railroad has now become solvent. 
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The fact that they may have earned 114 times is not an indication, 
necessarily, of solvency ', particularly when their interest payments 
are as far behind as 20 years. These earnings may have gone into 
the property by way of improvements or modernization. 

Senator GRISWOLD. You sald there was one railroad 4 

Mr. Ouiver. | understand there is. 

Senator GriswoLtp. What road is that / 

Mr. Oniver. I understand it is Missouri Pacific. My objection, 
1 want it clearly understood, deals with the effect on the whole broad 
credit structure of solvent railroads. We are not fighting the Missouri 
Pacific’s battle, nor are we opposing them as such. It is the effect on 
the industry as a whole. 

In other words, we say that this earnings test, even though it may 
be coupled with a 25-percent provision, is merely an arbitrary test of 
solvency, and we think that the court still should have jurisdiction to 
review the proposal before it is turned over to the Commission, 

3. The third proposed amendment would extend the period within 
which to complete the plan of readjustment. ‘The present law requires 
final ap provi al within twelve months from the date of filing of the 
up plic ation, and the bill proposes a period of 18 months. Obviously, 
the time should be no longer than is essential for a reasonable oppor- 
tunity to make a readjustment plan eilective, for the reason that the 


77 proceedings have been held up during this interval. Twelve 
months may be pretty tight where there is a large and complicated 
capital structure to be readjusted, requiring hearings before the Com- 
mission, solicitations of assents thereafter and final approval by the 


Commission. I personally believe that some extension of time might 
be desirable in complicated situations where reasonable diligence has 
been exercised by the applicant and the interested parties. I would 
suggest that the Commission be authorized to extend the time upon 
proper showing and where circumstances justify it for not more than 
an additional 6 months over the statutory period of 12 months. In 
many simple situations 12 months is sufficient. If there is an arbi- 
trary statutory period in the law of 18 months, there would be no 
incentive for an applicant to put through its plan as promptly as it 
might otherwise do. 

May I say in conclusion that one trunkline railroad has readjusted 
assem under the existing law, which was in bankruptcy before. 

1 do not know of any other railroad of importance which has done 
that. i um suheevige tothe Canned Mastond ot New Jersey. In that 
proceeding I happe med to be the chairman of the bondholders com 
mittee, representing primarily the savings banks and the insurance 
companies having the largest stake in the proceeding. 

We were able to sit down with the debtor company and work out an 
adjustment plan which was satisfactory and which eventually was 
approved. The Commission aproved it after we obtained 25 assur- 
ances of acceptance first. ‘The Commission had hearings on the solici 
tation of assents, and it was finally approved. We found, in that 
case, that 12 ree © was a little bit tight for us to go through all these 
porcedural steps, but we made it all right. We got our 75-percent 
consent. 

Senator Bricker. If you had had 18 months, you would not have 
made it. 
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Mr. Ouiver. I think you would have been inclined to take it a little 
easier, and all the time the proceeding in the bankruptcy court was 
held up. ‘That — ts for my suggestion here that we not disturb 
the statutory period, but do leave a little leeway for the Commission 
to extend if it finds it has to in some partic ular ¢ 

In connection with getting 25-percent assents a fore the court will 
end the plan over, we have found the Federal court wants to be help 
ful in getting the proceedings out of its court if he thinks the plan isa 
practical one to carry out. The judge in this proceeding did suspend 
provisions and returned the plan to the Commission on an adjustment 
proceeding, and it went through. We had no difficulty in getting 
75 percent of the assents outstanding, because we had a fair plan. 

I think if you have a fair plan that is equitable to everybody you 
can get it. 

[ am very grateful, Senator Bricker and gentlemen, for your cour 
fesy to me, 

Senator Bricker. Are there any questions ¢ 

Senator ScHoEPPEL. I have no questions, 

Senator GriswoLp. No questions. 

Senator Bricker. Thank you very much, Mr. Oliver. 

The next witness will be Mr. James M. Hood, the president of the 
American Short Line Railroad Association. 

Senator ScuorpreL. Mr. Chairman, I believe at this time—lI do not 
have extra copies here—I would like to submit and get into the record 
a proposed ame ndment that will affect page 9 of this bill in the chang 
ing of 2 words, and with the permission of the acting chairman here 
I would like to read that amendment and a short explanation because 
some may want to refer to it in their testimony here. 

Senator Bricker. We will be very happy to have that done at this 
time. 

Senator Scnorrret. Amend section 4 of this bill by striking out the 
word “confirming” as it appears on line 6, page 5, and inserting in lieu 
thereof the word ‘ — proving’ > and by striking out the word “con 
firmation” where it appears in line 11, page 5, and inserting in lieu 
thereof the word “approval.” 

Section 4 of S. 978 would enable the equity interests in carrier which 
is in the process of reorganization under 77 of the Bankruptcy Act 
to stop progress of the proceedings for a period of 18 months with- 
out first obtaining the approval of the district court in charge of the 
proceedings. It would deny the creditor interests an opportunity to 
oppose the delay, no matter how seriously they might be affected by it. 
It would permit the equity to stop —, court from putting into effect a 
plan ap yproved by the Commission, by the district court, by the affirma 
tive vote of two-thirds of each class of sec urity hol lers which have 
therefore been finally confirmed by the court on the very day upon 
which the new company was to take over operations and full control 
of the carrier. 

It should be observed that there are two orders that must be entered 
bya district court to put a plan of reorganization into effect. 

The first is an order approving the plan and the last is an order con- 
firming the plan. 

The amendment which I am dictating into the record this morning 
to section 4 of this bill, S. 978, would ch: ange only the 2 words in the 
bill and the effect would be this: It would permit the debtor com- 
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pany, the equity interests, to stop the proceedings in the district court 
provided the carrier’s earnings for the previous 10-year period met the 
test prescribed by the act first, even nies the Commission had ap- 
proved the proposed plan of the court, and (2), after the district court 
had held a hearing and had entered its order approving the plan. 
(3) After each class of securities entitled to vote on the plan had voted 
in favor of the plan by a two-thirds majority. (4) After the order 
of the district court had been atlirmed by the court of appeals. (5) 
Thereafter at any time before the court affirmed the order of the court 
of appeals or before the time for seeking a review of said order by the 
Supreme Court had expired. 

It would, however, deny the debtor the right to proceed under the 
act after the Supreme Court had handed down its decision affirming 
the order approving the decision, affirming order approving the 
plan, or after it had refused to review the case. 

It would deny debtor company the right during the proceedings to 
stop the proceedings or defeat the plan except under an order of the 
district court. 

This, as I view it, is certainly the very maximum consideration 
any interest in such a proceeding is entitled to receive. At the proper 
time, I shall move the adoption of that amendment. I thought for 
the interest of all present that I would like to get it in the record 
of the proceedings at this stage. 

Senator Bricker. Thank you, Senator. 

Is there any further comment ? 

Senator Scuorpre.. I have no further comment. 

Senator Bricker. If not, Mr. Hood, you may proceed. 


STATEMENT OF JAMES M. HOOD, PRESIDENT OF THE AMERICAN 
SHORT LINE RAILROAD ASSOCIATION 


Mr. Hoop. My name is J. M. Hood. I am president of the Amer- 
ican Short Line Railroad Association, with offices at 2000 Massa- 
chusetts Avenue NW., Washington 6, D. C. The association has a 
membership of 310 common carrier railroads. 

The association sponsors 8. 978, the bill which is now before you 
for consideration. 

No attempt will be made by me to comment technically on the 
various provisions or modifications thereof that the Commission, other 
witnesses, and the technical experts available to the committee, I am 
sure, will handle well and each better than we could. 

Senator Bricker. Mr. Hood, if you care after further study of 
those amendments suggested and the correction of the bill by the 
sponsors to submit a statement on it, we would be very happy to 
make it a part of the record. 

Mr. Hoop. Thank you, Senator. 

Briefly, the bill would amend the Interstate Commerce Act in order 
to expedite and facilitate the termination of railroad reorganization 
proceedings under section 77 of the Bankruptcy Act, and would re- 
quire the Interstate Commerce Commission to consider, in stock modi- 
fication plans, the assents of controlled or controlling stockholders. 

I would like to interpose there the fact that out of 310 members 
of the Short Line Association, more than 100 of them are what might 
be called family or closely held corporations. This association spon- 
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sored the original Chandler Act 15 years ago, oul of which grew a 
series of separate acts and finally section 20b of the Interstate Com 
merce Act. 

We have run into proposed reorganizations which could result in 
inequities both Ways due to the very closely held outstanding debt, 
In some instances attempting to drag along a minority of stock, and 
in other imstances a closely held equity stock ownership attempting 
to perpetrate something on the minority, or the reverse thereof, a 
vrasping minority attempting to hold up a proceeding which is en 
tirely equitable. kor that reason our whole philosophy has been 
that the maximum discretion ought to be liven the courts and the 
COMMISSIONS 1h Suc I proceedings. 

This bill is substantially similar to S. 2354, 52d Congress, Yd ses 

on. Which Was supported by the association. 

kor many vears the association has been interested In lemislation 

" give the Interstate Commerce Commission adequate 

wuthority to deal with modification of the securities of railroads. The 

iSSOr ination sponsored the ¢ handler Act, the McLaughlin Act, and 

other such legislation including the bill which placed section 20b 

the Interstate Commerce \ct. This section Is, aS yOu know, tre 
quently referred to as the Mahathe Act. 

experience in handling voluntary reorganization plans demon 


which would 


trated some weakness in the law. Section 20b (3) now provides, In 
connection with obtaining assents to a modification or alteration by 
iolders of outstanding securities or evidences of indebtedness, that 
r security or ey idence ot indebtedness shall hot be dleemed to be out 
standin o if the Commission determines the assent of the holder to be 
within the control of the carrier applying for authority for an altera- 
tion or modification, or of any person or persons controlling the 
arrier. 

There have been pro eecdlings before the Interstate Commerce Com- 
mission which have lead the Commission and the respective parties, 
and those interested in the subject, to believe that the denial of the 

ehts of such stockholders to register their assent to such proposals 
may result in the failure of meritorious plans through the refusal of 
i small minority of stockholders to assent, or to register any vote. 

When this legislation was under consideration, it was clearly the 
ntent of Congress to provide for the protection of minority groups. 
That protection may, however, be obtained by considering the stock 
held by controlled or controlling interests to be outstanding, and by 
permitting the Interstate Commerce Commission, in such cases, to 
ncrease the percentage of assents necessary for approval to the extent 
the Commission may deem just and reasonable in the light of the 
situation In each case. 

Che Interstate Commerce Commission has formally expressed such 
views in its annual reports for 1949 and subsequent years, and has 
recommended remedial legislation which is contained in this bill. 

The Commission’s recommendation in the last annual report. No. 
66, is numbered as Legislative Recommendation No. 6. The Short 
Line Association believes this bill to be in the public interest and 
respectfully urges that it be favorably considered by your committee 
and by the Congress. a 

Senator Bricker. Do you have any comment, sir, on the amend- 
ments submitted, or if so, you may give them to us. Are there any 
questions ¢ : 
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Senator Griswotp. What happened to S. 2354 in the last session ? 

Mr. Jetsma. It was passed by this committee and went to the 
floor and died there. 

Senator Bricker. The next witness will be Mr. Henry S. Mitchell, 
counsel for the Canadian Pacific Railway. 

Mr. Parsons. I am authorized to say for Mr. Mitchell that he 
withdraws his request for time. 

Senator Bricker. You favor the amendments, then ? 

Mr. Parsons. Mr. Mitchell is laid up with a broken leg and he just 
asked if this amendment went in to withdraw his request for time. 

Senator Bricker. May we have your name in the record? 

Mr. Parsons. W. H. Parsons. 

Senator Bricker. What is your relation to the Canadian Pacific? 

Mr. Parsons. Local representative. 

Senator Bricker. Thank you very much. 

Is Senator Dearmont here? 

Mr. Dearmonrt. Yes, sir. 

Senator Bricker. You represent the trustee of the Missouri Pacific 
Railroad, Mr. ‘Thompson ¢ 

Mr. Dearmont. I do. 

Senator Bricker. You may proceed. Do you have a prepared 
statement ¢ 

Mr. Drarmonr. I have a draft that I have scratched up some and 
I will try to follow it and be glad to submit copies later if you care 
to have them. 

Senator Bricker. Give your name and representation to the 
stenographer. 


STATEMENT OF RUSSELL DEARMONT, REPRESENTING GUY H. 
THOMPSON, TRUSTEE OF THE MISSOURI PACIFIC RAILROAD 


Mr. Dearmont. My name is Russell L. Dearmont. I live in St. 
Louis, Mo. I am counsel for Mr. Guy H. Thompson, trustee of the 
debtor companies involved in the Missouri Pacific reorganization 
proceedings under section 77 of the Bankruptcy Act. 

Senator Bricker. You may proceed in your own way. 

Mr. Drearmont. Thank you, Senator. I appear here in response 
to several telegrams that were received by Mr. Thompson, the trustee, 
one from the chairman of this committee, advising him of this hear- 
ing and asking if he desired to be heard. Another was from Senator 
Capehart, a member of the committee, suggesting that he appear and 
testify or have someone else appear to testify for him. 

There was a third telegram, I believe, from Senator McClellan, 
of Arkansas, where the Missouri Pacific is an important railroad, 
urging that the trustee appear or have someone appear to testify 
on this bill. 

Unfortunately, due to the serious illuness of Mrs. Thompson, the 
trustee, Mr. Guy Thompson, was not able to be present and he asked 
me to come here and testify for him with respect to S. 978. 

Senator ScHorrre.. If you will pardon me, I want to get some- 
thing in the record at this point, Mr. Acting Chairman. 

The Missouri Pacific Railroad Co. goes through my State of Kansas. 
As a matter of fact, it goes within a hundred yards of some real 
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estate that Town. I have a brother who is a conductor on that Mis 
souri Pacific Railroad and I am especially pleased to have the views of 
these people, becaus se it — affect my St: ite ot Kansas. 

Mr. Dearmont. Thank you very much, Senator, 

Senator Griswoip. It also goes through my State. 

Mr. Dearmonv. I wish it went throug the State of Ohio. 

Senator Bricker. That is a pretty good State. If it did you might 
not be in bankruptcy. 


Mr. Drarmonr. Those States are very important to the Missouri 
Pacific Railroad, of course. I might point out that we are probab ly 
one of the seventh or eighth largest railroad systems in the United 
Stat ind therefore there ‘considerable public interest as well as the 
private interests that are interested in the outcome of the proceedings 


1 
I expe { in the tern 3 ¢ f this particular bill. 
Senator Bricker. I might say there is no doubt a great deal 


shipping out of our State and over the roads that come through our 
State that does vo over the Missouri Pacific. 

Mr. Drearmonr. That is certainly right because the Missouri Pa 
cific serves the great Southwestern territory. It has over 5,000 miles 
ot uilroad in the State of Texas alone. It serves the State of Louisi 
ana More than half of the class 1 railroads of Arkansas are in the 
Missonri Pacific sonkeas It serves Oklahoma and an important part 
of Illinois, and, of course, teamadl Kansas, Colorado, and part of 
Nebraska. 

Senotor Bricker. How long has this road been in receivership ? 


Mr. Drearmonr. Twenty vears on the last day of this month it has 
been under ection 77 of the sankruptey Act in trustees hip. 

I probably should add th at throughout the proceedings the trustee 
has taken the position that he should not undertake to influence or 
determine the terms or provisions of plans of reorganization. 

Senator Bricker. How many plans have you here ? 

Mr. Drarmonr. There have been three major plans approved by 
the Interstate Commerce Commission. The first plan was in 1940, 
which was later modified by a plan developed by the Commission in 
October 1944, and later a third modified plan which was dated. I be- 
lieve, December 29, 1949, and filed with the United States district 
court in St. Louis, which has jurisdiction of these proceedings, on the 
7th day of January, 1950, That plan is still in existence. 

Senator Bricker. What hae agi to those plans along the way? 

Mr. Drarmont. The first plan came ont in 1940. There were ex- 
tended hearings on it before the United States district court. In 
January of 1948 the district court approved it and it went before 
the court of appeals and was argued at that time. 

You may reeall, Mr. Chairman, that although this act was passed 
10 years before that, in 1933, the Supreme Court had not yet handed 
down the decisions in the Milwaukee and Western Pacific cases, 
which really interpreted and defined the act. As a result of those 
decisions which came out later in 1943, practically every plan of re- 
organization of all railroads in reorganization under section 77 had 
to be recalled, in part, because of the fact that there had not been 
proper interpretation of the act prior to that time. 

It was also true that the Second World War had started and, of 
course, the preparations and carrying on of that war had resulted 
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in very extensive shipments over railroads and an increase in their 
traffic and, of course, their revenue. 

Asa matter of fact. the district court in St. Louis, with the consent, 
I believe, of practically every party in interest, the debtor and the 
creditor interests as well, concluded that the changed conditions and 
the decisions by the Supre me Court made it import: int that the Com- 


mission take another look at the plan. Therefore, the court ente rec 
an order, I believe without any op position at all, as a result of which 
the plan was returned to the Commission fon farther consideration. 


As I recall, it went back in 1943 and late that year, L believe in 
October of that year, the Commission held another very extensive 
hearing at which all parties to the proceeding appeared and extensive 
testimony was taken with reference to a new plan of reorg: nization. 
That plan, as I recall, was filed with the United States District Court 
on the 13th of October 1944. 

I am speaking from memory but I think these dates are substantially 
accurate. 

The court having that second plan before it. again proceeded to hold 
ahearine. It entered an order approy ing that plan. In the meantime, 
of course, the war had gone on at full blast and the income had in 
creased and the court of appeals again, I believe, with substantially 
the agreement of all parties in interest, concluded that the income of 


the railroad had increased. There was some $40 million worth of 
assets that had not been considered at the time the second plan had 
heen put out by the Commission, and therefore it was only fair to lve 


the Interstate Commerce Commission another opportunity to consider 
and the parties in interest an opportunity to present their views in the 
light of conditions as they existed then. 

The Commission accordingly held another hearing. As I recall that 
was in March of 1948. 

Again, all parties appeared. As a matter of fact, there was sub 
stantially an agreed-upon plan at that time known as the Allegheny 
plan. 

You will understand, Senator, that I think it is fair the Allecheny 
Corp. has been in control of the debtor throughout these procee dings. 
They were represe nted by White & Case, a very prominent law = 
in New York. The largest bondholders’ committees collaborated wit] 
them and agreed, as I understand it, to their submission of this plan 
without opposition. 

There were other plans that were proposed at that time. There was 
one issue of bonds in the amount of about $10 million, I believe, that 
submitted another plan. But the primary plan = which tha 
hearing in 1948 was held was the plan proposed by the Allegheny 
Corp. As a result of that, the third and present plan of reorganiza- 
tion was put forth or proposed and approved by the Interstate Com- 
merce Commission on the 29th day of December 1949, and it was filed 
with the United States district court on the 7th day of January 1950. 

Perhaps I had better tell you what has happened since about that 
plan so you will have the picture right down to date. 

Senator Bricker. We would like to have it in the record. 

Mr. Dearmont. Having been filed by the Commission with the 
district court, that plan was then the subject of an extended hearing 
by the district court. 
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In March of 1950, as I recall, this extended hearing was held 
which the parties in interest, debtor and creditor interests, appeared 
and gave extensive testimony. 

The full record before the Commission on that plan was also intro- 
duced in evidence before this court. The court took the matter under 
advisement, and I can’t give you the exact date but during that year 
it did file an op nion approvy ine that plan. 

Appeals were taken from that order of the district court approving 
the plan. 

Senator Bricker. Who took the ap ypeal 7 ¢ 

Mr. Dearmonr. There were appeals taken by the Allegheny Corp., 
hy the debtor, the Missouri Pacific, and by one or more bondholders’ 


1 


committees for the ply secured Ser] inl bonds, | Vv the so-called inde- 


pendent dir tors of the Missouri Facile Railroad Co., three directors 
who assert Duly aaleens lence of the Allegheny Corp. and denominate 
themselves independent directors and appear in the proceeding by 


counsel: and I believe also a common-stock holders « ‘oOlnmiuittee ap pealed 
and perhaps a committee of the preferred stock holders. 

Senator Bricker. Had these appellants agreed to the plan as 
submitted by the Commission ¢ 

Mr. Dearmont. No. The Commission didn’t adopt the plan, the 
so-called Allegheny plan, in its full particulars and — did not 
follow that plan because it accorded some interest to the sommon 
stock, whereas the plan put out by the Commission denied the common 
stock any partic Ipati on but did give the pre ferred stock the right to 
partic Ipate in the reorganized company 

I might say at that point that the first plan denied the preferred 
and common stock any participation in the reorganized company, find- 
ing that the value of the company and its past, present, and prospec- 
tive earnings were not sufficient to ju tity that. 

The second plan did the same. The third plan gave the preferred 
stock ee in the reorganized company but gave no such 
interest, or no interest at all, to the common stock. 

Senate GRISWOLD. Did these appellants agree in their proposal, 
or did they have diverse ideas? 

Mr. Dearmont. They had diverse views about it. 

Senator GriswoLn. I wondered if they were all united. 

Mr. Dearmont. No; they were not united except they didn’t want 
the plan. 

Senator Bricker. They protested the plan in the Federal court, of 
course, and introduced evidence ? 

Mr. Drarmont. That is right, and, of course, they appeared and 
filed briefs and arguments in the court of appeals. The court of 
appeals considered the case and handed down a decision approving 
the order of the court approving the Commission’s plan. 

In the meantime, while this litigation was proceeding and after 

district court had approved this third plan, a vote was taken upon 
it by the Interstate Commerce Commission. 

As I rec all, there were 14 classes of creditors to whom it was sub- 
mitted The certificate of the Commission with respect to that vote 
showed that 11 of the 14 classes had approved the plan by a majority 
of two-thirds of those voting, that 3 classes had not approved it or 
1) id voted against if. 2 of them being stock interests. The preferred 
stock had voted against it. 


} 
I 
\ 








RAILROAD REORGANIZATION 17 


The free stock of the N. O. T. & M., one of the important sub- 
sidiaries of the Missouri Pacific, 7 percent of which is in the hands of 
the public, voted against it. The holders of the 5144 secured serial 
bonds, the bonds that are outstanding in the sum of $10,425,000, also 
voted against it. 

I know there has been some challenge of the Commision’s deter- 
mination of that fact. I don’t know the details of it, but at least the 
certificate filed with the court was to that effect. 

After that vote and while the appeals on the order approving the 
plan were attempting to be carried on to the Supreme Court through 
petitions for certiorari, the district court in June 1951 held a hearing 
on the confirmation of the plan. The act provides for approval of 
the plan and then after the vote it provides for a confirmation. 

The court held a hearing at which all parties were again able to 
appear and did appear. They offered testimony about changed con- 
ditions and other things to the court. The court took that matter 
under advisement, giving all the parties to the proceeding an oppor- 
tunity to file briefs. 

Then, while that was pending, the provisions of section 208 of the 
United States Code which were tacked on to the Mahaflie bill, or see- 
tion 20 (b) which was enacted on April 9, 1948, at that time came into 
effect. It provided that when 18 months had passed, since the Com 
mission filed its plan with the court, any party could come in and 
file a petition in the district court and require that all further pro 
ceedings on the plan, no matter at what stage it was, just so it had 
not finally gone into effect beyond recall, could require the court to 
return the plan to the Commission to consider whether there had been 
any changes since they proposed the plan that made it necessary 
for them, in their opinion, to modify the plan or to prepare a new 
one. 

So on the 13th of July, while the court had the final confirmation 
under consideration, such a petition was filed. The result was the 
matter went before the Commission and the Commission held exten- 
sive hearings on that the latter part of November and the Ist of 
December 1951. 

Finally, on the 17th day of November 1952, it handed down a 
decision in which it held that there had been substantial changes since 
it handed down its plan the last of December 1949 which, in its 
opinion, made it necessary for it to examine the plan and consider 
whether it should be modified or approved. 

As a result of that, on January 27 of this year, the Commission 
held a pretrial conference with all the parties present and it was 
agreed that the hearing at which the court would hear the testimony 
that would enable it to determine whether it should approve the 
present plan finally or should modify it in some respects was set for 
April 1953. 

I represent the trustee, and I can say to you that we have literally 
turned the whole railroad upside down since that date in an attempt 
to produce 285 financial and statistical exhibits that the Commission 
and various parties in interest have asked us to prepare. It has been 
a tremendous amount of work. 

We have on the 10th day of March distributed to all parties in 
interest these 283 exhibits and will tomorrow distribute the last 
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exhibit which was so involved that we could not vet it ready, and it 
will be distributed to the parties at that time. 

The Commission directed that anyone having modifications to sug 
gest should file them with the Commission on the Ist day of April 
and distribute copies of them to the parties in interest. We have been 
quite busy getting ready for this hearing. 

Senator Bricker. What effect would this proposed bill, with the 
amendments, have upon this reorganization plan now before the Com 
mission, dealing first with the proposed bill only ? 

Mr. Dearmont. With respect to this bill, you have had quite an 
enlightening discussion of it by Major Oliver, and since I am pri 
marily concerned with the railroad reor@anization under ectio} U7 
! would like, unless you want to ask me some questions, to confine 
what IT say about the bill to section 4, which would undertake to 
amend paragraph 13 of section 20 (b) of the Interstate Commerce 
Act, which is sought to be amended by the present bill, S. 978. 

The other provisions have been thoroughly discussed by Major 
Oliver, and while I am in agreement with his views on that I am 
primarily econ erned with and ina position to vive you special infor 
mation about this provision contained in section 4 of the bill. 

The present paragraph 13, which section 4 seeks to amend, was 
tacked onto the Mahaffie Act, so-called, and I might say the original 
Mahatfie bill was introduced without 13 on it. 

I think IT should say that there seems to be no question at all but 
that the so-called Mahaffie Act was never intended to apply to rail 
roads in reorganization under section 77 of the Bankruptey Act or 
railroads in equity receiverships. 

The bill as introduced had ho such provision, as drafted by Com 
missioner Mahatffie of the Interstate Commerce Commission. The 
declaration of congressional intent shows that. It says the purpose 
of it is to keep railroads from getting into financial difficulties and 
Into insolvency. 

There is not a word in the declaration of congressional intent about 
trying to handle a railroad that is in the process of reorganization 
that has found itself unable to meet its liabilities as they oceur. 

It prov ded that if the debtor company wanted to take advantage 
of the provisions of section “0 (b) of the act it could file A petition 
with the district court. before whom the proceedings for reorganiza- 
tion of its railroad were pending, and that the court would consider 
the plan that it had to propose for settlement of its financial difh 
culties, for the adjustment of its capital structure, and that the court 
V ould then determine, mn the heht ot all the circumstances of course, 
after hearing all parties in interest in the proceeding—whether it 
was in the public interest that it be granted the right to file its 
application with the Interstate Commerce Commission. 

~The present act provided that the decision of the district court in 
charge of those proceedings should be final and that from that deci- 
sion there should be no appeal. 

Quite evidently that was there because delay is one of the most 
serious factors in these reorganizations and seriously affects the 
creditor interests of the railroad. 

The act further provided that if the court granted the carrier, the 
debtor, that opportunity to file such an application before the Com- 
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mission, then it had 12 months within which to accomplish its so- 
called Mahathie Act reorganization. 

As Major Oliver advised the committee, there kas been only one 
case in which a debtor railroad has undertaken to take advantage of 
that act, and that was a small railroad. 

It did accomplish its purpose because all parties were in harmony 
and worked together. The result was that it reorganized within the 
12 months. 

The proposed bill, section 4, would modify that paragraph 15 of 
the present law in this particular. It leaves the provisions as they 
are there in the law. 

I should have said that one prerequisite to the filing of the petition 
with the court for authority to go to the Commission is that the debtor 
secure the assents of 25 percent of all its security holders and 25 percent 
of the creditors within that group before the court would pass upon 
their petition for authority to go to the Commission. 

This is the principal change that is proposed. It is proposed that 
where a railroad has had earnings for the 10 next preceding years that 
are 50 percent in excess of the fixed charges of the railroad for that 
period, that it may go to the Commission without first seeking the 
authority of the court and the Commission must permit it to file its 
application for reorganization. 

In other words, it denies the court the authority to consider the 
question at all or have anything to say about it under those circum- 
stances, and it denies any party in interest to the proceeding, any 
creditor interest, from saying a word or lifting a finger to oppose such 
action. 

It permits a debtor to do that the last day before the last word is 
said in turning the property over to a reorg: nized company under an 
agreed-upon plan which has been proposed by the Commission and 
approved by everybody. It permits them at the last day before the 
trustee and the court turn the property over to the reorganized com- 
pany to stop it, without the right of the court or the right of any 
creditor to lift a finger in opposition thereto. 

lt provides that for the next 18 months the proceedings in the court 
are to be stayed while the debtor has its last final opportunity to get 
through some plan that it thinks is fair. 

I think those provisions are de finitely bad. I want to say further, 
since I am here as the counsel for the trustee of the Missouri Pacific 
Railroad Co., that it is certainly true that this measure has been 
drafted—I mean, now, section 4 of the present bill under consideration 
by your committee toapply to only one railroad, the Missouri Pacifie 
Railroad Co. 

I can say to you, gentlemen of the committee, that the test which is 
put into this bill applies wy to the Missouri Facifie Railroad Co., 
not to any of the other 17 railroads now in reorganization under 
the bankruptcy law or wi equity proceeding. 

Wisconsin Centrol does not come under that test. Of course it 
might some time in the future. But today this legislation is sub 
mitted to this committee, at least this section 4 of the present bill, I 
must frankly say, for no other purpose on earth than to apply to the 
Missouri Pacific Railroad Co. and to stop that proceeding from 
further progress under section 77. 








20) RAILROAD REORGANIZATION 


It is to stop the Commission from going forward with this hear 

r for which endless work has been done, for a period of 18 months, 
re cwardless of whether there is any chance on earth of a plan being 
\ orked out tl rough the proposed procedure. 

It means that the result of years of serious work on the part of all 
parties to this proceeding is, in effect, going to be thrown aside for 18 
nonths while the debtor pursues this opportunity to try again ton ake 
ome settlement with its creditors. 

I need not say to « xper) enced and eminent members of the Senate of 
the United States that whenever legislation is undertaken to be er 
acted to affect one case } nd oO in the courts, almost inevitably bad 
law results and the public suffers. 

Phat is certainly true, I think, in this case. It is certainly class leg- 
islation in fact, if it is not asa matter of law. For that reason, if for 
no other, it seems to me it should not have the approval of this com 
mittee and ot the Congress. 

Senator Griswoip. Mr. Chairman. 

Senator Bricker. Yes. 

Senator Griswoip. Do you mean that paragraph 13 of the present 
act was enacted 2 vears ago? 

Mr. Dearmonr. It was really enacted in 1948. 
Senator Grisworp. That apphed to only one company 
Mr. Dy ARMONT. No I mean this ame} dime nt as proposed, 
Senator Griswoip. You mean this bill before us applies only to one 


/ 


ecompal Vv 


Mr. Dearmonr. That is right. Section 4 of the present bill puts a 
porn ula ntnere w hye 1} permit t] e debtor COMPANV VW t | out recourse 
to the district court, which is fully informed about this whole pro 
ceeding. to settle with its creditors. 

Senator Grisworp. I thought perhaps you meant that amendment 

led to the Mahaffie Act applied to your company only. 

Mr. Dearmontr. No. That was junked. But this proposed amend 
ment, sectiot . ould affect Ol ly one railroad in reoreanizZati ion. 

You see, the whole act, as far as paragraph 13 is concerned, app ylies 
only to railroads that were in reorganization under section 77 or in 
equity receivership at the time the act was passed In 1948. 

Senator Griswoutp. And the adoption of this section 4, you think, 
would be adverse to the plan to get Missouri Pacifie out of 
bankruntey ? 

Mr. De,ruont. I will tell you what I think about that. I think, in 
the first place, that the suggestion that it would speed up reorg mMiza 
tion is absolutely false and that as certainly as we sit he ‘re the result 
would be from 3 to 5 vears’ delay in any possible reorganization of the 
debtor company. 

I say that because inevitably you are going to have serious and ex 
tended litigation over the constitutionality of this act and over its in- 
terpretation. If you could ret that settled so that a plan could be 
worked out in from 3 tod years, you would be fortunate. 

Therefore, IT think section 4 of this bill now before you, if it is 
enacted, would unquestion ibly delay the reorganization of the Mis- 
sour Pacific for from 3 to 5 years. It would suspend everything else 
except the proceeding under the Mahaffie Act. 

I point out to you this, that I believe that anyone who wants to be 


fair in considering the possibilities of the Mahaffie Act would have 
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to concede os there isn’t any chance to reorganize a railroad under 
the Mahafhie Act, section 2Ob, unless the railroad is solvent. 

A solvent railroad, it seems to me, would face absolutely imposssible 
barriers when it undertook to reorganize under this act. 

The Missourl Pacific is a complicated proceeding. At the present 
time there are more than $300 million of defaulted interest and divi 
dends on the Missouri Pacific. Talk about it being solvent is just a 
travesty on the facts. 

That is the situation you have this raliroad in now. That 1s 10 
position now, even with the important earnings it has had during these 
war vears. 

L would point out this 10 year test includes 3 of the important hign 
war years. If it were not for that, the Missouri Pacific, of course, 
would not even come under that test which is put in the bill just to 
apply to the Missouri Pacific. 

L would point out that the hope of every reorganization under the 
Mahaflie Act is almost nil when you atte mpt to apply it to a railroad 
which is not aboslutely unquestion: ably solvent. 

A railroad that is solvent, of course, has an opportuni ity to adjust 
but it means difficulties with a maturing bond issue at a time when the 
market would not permit it to float a new issue, and many other situa- 
tions such as that. 

The Missouri Pacific Railroad Co. involves, in this proceeding, 
25 separate railroad corporations. I gave you in the beginning the 

States through which it operates, but I would point out that there are 
three major parts of the Missouri Pacific system. There is the Mis- 
sourl Pacific proper and there are some subsidiaries, a railroad com- 
pany in Nebraska and some other subsidiaries in Illinois and Missouri. 

Then there is the so-called Gulf Coast Line, which I believe com- 
prises 16 separate debtor corporations, operating in Louisiana, and 
more primarily in the State of ‘Texas. 

Then you have the International Great Northern Railroad Co., 
whi h is a railroad operating wholly within the State of ‘Texas and 
extending from Longview down to Brownsville and also down to 
Laredo on the Mexican border. 

It is unportant to point out that although the Commission and the 
court have found and practically everybody in the proceeding has 
heretofore agreed that a system reorganization was important in the 
public interest as well as in the interest of the parties. 

Under this so-called Mahaffie proceeding you could have no system 
reorganization. It means that only the Missouri Pacifie and its im 
mediate subsidiaries in Missouri and Nebraska and Illinois could be 
reorganized under that act. It would leave in an uncertain state in 
the district court at St. Louis the important Texas and Louisiana 
subsidiaries, which could hot be reorganized in this Mahaffie Act 
procee <dding if one was undertaken. 

I question very seriously whether you could organize the Interna- 
tional Great Northern Railroad at all in the reorganization proceed 
ing in the district court, as I think some who favor this bill have 
suggested. Yet the court in St. Louis has jurisdic tion of these Loui- 
slana and ‘Texas subsidiaries sole ly because they have come into the 
court in St. Louis and have pre vyed that they mi ight be ove nh an op 
portunity to be reorganized ; ‘ long with and asa part of the Missouri 
Pacific reorganization. 
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If vou take the Misouri Pacific out of that case, what legal status 
they have in that proceedi ng raises a very serious question, in my 
opinion. I know and it is certain and true that there could be no 
system reorganization and that you would send this railroad out, if 
you undertook such a thing as that, broken up into three segments 
rather than as a system, as the Commission has found and as I think 
all parties have up to this parte time, insisting it was of vital 
public interest and to their interest as well. 


Senator Bricker. And the wake thing is before the Commission 
at the present time in a hearing which will start next month ¢ 
Mr. Drarmont. That is right. 


Senator Bricker. There l two questions I wanted to ask vou. 
Have you given consideration to the amendments which were sug 
gested this morning ? 

Mr. Dearmont. I heard them here. 

Senator Bri KER, We w ill not ask you to oive a curbstone opinion 
on it, but if you have any suggestions after you do consider them will 
you submit them to us? 

Mr. Drarmonr. I will be glad to say this about the amendments to 
section 4 of the current bill: that in my opinion they in no way re 
move the objections that I have expressed to that section. I think 
it is still a very bad b ll, one that should not have the approval of 
this committee. 

Senator Bricker. You said it would take several years to determine 
the constitutional questions of this present bill pending before the 
committee—978. What are those constitutional questions—involving 
the taking of property / 

Mr. 11 ARMONT. Yes. If this bill were enacted as it stands now 1h 
its first section, which would undertake to enable a third of the holders 
of a class of securities to bind the whole class, I doubt seriously whether 
that could pass the due process law of the Constitution. 

It would permit one third ot the hold I's ot a class of securities 
to b nd the whole class to serlous modification of their rights. You 
could reduce the amount to be paid them in principal to half, you 
could reduce their interest to a negligible amount, or you could do 
anything you wanted, almost, with one-third approval. ‘That would 
be in keeping with this act. I think that is a very serious question. 

Then there is bound to be litigation of the act itself. ‘Take section 

of the act. It prescribes ho procedure by which the Giauaiaana 
itself would really determine whether the 10 years’ earnings were 
sufficient to bring it within that formula which has been put in the act. 

I think there was some modification of the amendment proposed to 
that which may have improved it some, but as it stood it was a fruit 
ful opportunity for litigation and trouble. 

Senator Bricker. Any questions? 

Senator Scnorrre.. Mr, Chairman, that is the only reason I sub- 
mitted that amendment with a short explanation. I would be appre- 
ciative if, in your wisdom and good judgment, after you study it, you 
would care to indicate to us whether that would be somewhat. he Ipful 
with some clarification features which I feel that it would have if this 
legislation went through. 

I offered it solely because I wanted that added view for presentation 
here at this time. 
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Mr. Drearmonrt. I could discuss it now or I could offer some sug- 
gestions. 

Senator Bricker. If you have any present thoughts on it, we would 
like to have them now. 

Mr. Dearmont. As I gathered, that amendment had this effect: 
It provided that before a debtor, without recourse to the court for 
permission, could file such an application with the Commission, they 
would have to undertake to do so before the plan proposed by the 
Commission and approved by the United States court of ap ypeals 
and approved by the vote of the creditors and up to the last day before 
the time to file an application for the writ of certiorari with the Su- 
preme Court had expired, that at any time up to that stage in the 
proceeding they could still, : believe, under your amendment, if they 
met this earnings test, file an application with the Commission w ith- 
out court approval. As I cial ind your amendment, if after all 
those things had taken pl: ice that I have enumerated, plus a final deei- 
sion by the Supreme Court approving the plan in effect or denying 
review, or reviewing it and aflirming the decision of the court of ap- 
peals approving the plan, then it would be too late. 

In other words, after the Supreme Court had finally approved, 
under your act, would be the first time that a debtor would be barred 
under that earning formula from filing its application with the Com- 
mission. It seems to me that that is fair. It seems to me that if you 
ever expect to get a railroad reorganized there is some day that you 
have got to hold still and let the final act of turning it over to a new 
corporation go into effect. Certainly if you wait until all the courts, 
including the Supreme Court, have put their approval upon a plan, 
it should be too late, without appealing at least to the district court 
and getting its approval, to stop it. 

Under your provision, if the district court felt that conditions had 
changed to warrant it to do so, the district court could stop it. 

Mr. Chairman, I have been here quite a _ and I do not want to 
worry the committee about this but I do not believe I quite told you 
what stage the proceedings in the Missouri Pacific finally got to. Some 
questions finally got me off the track a bit. I did say that it was 
stopped there after the district court had approved the Commission’s 
plan and after the court of appeals had affirmed that order and after 
a vote had been taken. Then, this section 208 proceeding started 
which is another one of these bills that have been passed since 77 was 
passed. It stops the proceedings for 18 months and that is what has 
got them stopped now. But after that they went on to the Supreme 
Court, seven parties. Those same parties that I enumerated who 
were before the court of appeals applied for a writ of certiorari in 
the Supreme Court. 

There were seven separate appeals and they asked the Supreme 
Court for 90 to 120 additional days. Ninety days is the amount 
normally given but as I recall they were given either 90 or 120 days 
additional in which to present these applications in the Supreme 
Court. The Supreme Court denied all seven of those applications 
for certiorari, which made the plan approved by all the courts, and 
the Supreme Court denied a review of it. That is the situation in 
which we stand. The proceeding was stopped at that point by reason 
of this 208 proceeding, which is just about now in full bloom and ready 
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to bring through, and T think it could result in a very speedy re- 
organization of this company. 

When they fix up this Mahaffie Act so that without the consent of 
the court this proceeding can again be stopped, we could sit around 
for 18 months which I think most informed people would agree would 
be a fruitless effort. 

Then, again, we would come back to the district court ready to pick 
up and see if we could go on with this plan. 

Senator Bricker. If the Commission, as you said, does arrive at 
A conclusion as toa reorganization plan under the proceedings how 
pending under 20S, as I understand it, that goes back then to the 
district court ¢ 

Mr. Dearmont. Yes. There are two things that can happen. They 
an reaflirm the plan. 

Senator Bricker. It has already been in litigation to the Supreme 
Court ? 

Mr. Dearmont. That is right. They can approve that plan. If so, 
the court at St. Louis had already held its hearing on confirmation. 
It would be a matter of discretion of that court. The court micht re- 
open the case and give the parties a little opportunity to add anything 
to the testimony that had been offered there. Then the court could 
confirm the plan or could refuse to confirm it. That would be a rather 
speedy route. 

Senator Bricker. Even though it is the same plan that was finally 
approved by the Commission and it goes back to the court, and the 
court could then hold further hearings on it even though the case had 
gone clear to the Supreme Court on a writ of certiorari ? 

Mr. Dearmont. That is right. 

Senator Bricker. The whole law seems to be written for delay, 
does it not ? 

Mr. Drarmont. That confirmation comes after the vote and the 
act provides that if every class affected by the matter votes by a two- 
thirds majority in favor of it, that is over. The court would not have 
to hold anything more. It could the next day enter a plan and put it 
into effect. There would no doubt be other attempts to litigate. 

Senator Bricker. If the Commission modifies the plan then it goes 
back to the court? 

Mr. Drarmonr. It goes back to the court to hear it as a new plan 
and they can appeal from it again: that is true. 

Senator Bricker. ‘The court of appeals and the Supreme Court ? 

Mr. Drarmont. That is right. It could be done again. 

Senator Bricker. Then what happens? Let us say the Supreme 
Court should deny certiorari and the plan should be confirmed by the 
lowe r court, 

Mr. Dy) ARMONT. It depends on whether the Commission will cet on 
its ponies and will act fast. It depends on whether the court will act 
speedily and take the vote with speed. It has often taken as much 
as 6 or 7 months to take a vote and have it tallied, an inexcusable 
thing but I understand somewhat influenced by the fact that Congress 
has not seemed to give the Commission quite enough money to do that 
job faster. 

Senator Bricker. I might say that this committee has been trying 
to get the money for the Interstate Commerce Commission so that 
there can be a speeding up of its procedures. | hear rather cdiscour- 
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aging reports on the appropt iation bill up al the present time. They 
might be able to get it through. 

Mr. Dearmonr. It is quite possible to do that within the next 18 
months and get the job done. Some of these were so-called helpful 
acts, like 208, which, of course, was all right in its inception, to give 
the Commission opportunity to take another look at the plan if if 
thought it should, but it rave nobody any diseretion and really put 
in the hands of a party, who had been found to have no interest in the 
property at all, the opportunity to delay and delay and delay. 

I want to say this in conelusion, if | may, not to avoid any further 
questions, that I cannot see any reason on earth why this committee 
should put its approval upon an act which attempts to avoid giving 
the district court, which must know more about this proceeding than 
that it is almost within the possibility of any member of the commit 
tee or of Congress to know, an opportunity to say whether the right 
should be olvel the debtor to attempt suc h a reorganization under 
the Mahaffie Act. ; 

It seems to me that there is an inherent weakness in the case of the 
proponents who seek to avoid laying their cards on the table before a 


United States district court which is informed. It is a court, incl- 
dentally, which happens to be preside d over by the Honorable George 
H. Moore, whom you may recall instituted these far-reaching investi 
gations into the internal revenue situation in this country. 

Senator Bricker. Has he been on this reorganization plan from the 
beginning / 

Mr. Drarmontr. No, sir, the case was filed when the Honorable 
Charles Lb. Ferris, how dead, was judge. He appointed the trustee 
and conducted the proceedings for the greater part of the first 2 
years. Then he went to the court of appeals and the case was then 
assigned to the Honorable George Moore who has continued to ad 
minister the proceedings since that time. 

Senator Bricker. Has Mr. Thompson been trustee from the begin- 
ning? 

Mr. Dearmont. He has been trustee. In the beginning he and Mr. 
L. W. Baldwin, the old president of the railroad who 1s now dead, 
were co-trustees. In December 1935 Mr. Baldwin resigned because 
of some conflict in interest and Mr. Thompson has continued since 
that time as the sole trustee. 

I can speak for him and I am sure for the court and I know for 
myself that we desire nothing more than a quick reorganization of 
this property. It is important that it be done. Important creditor 
interests have been for 20 years without a penny of interest on their 
obligations. It has been possible to distribute them. Certainly all 
the junior interest have had to face that situation. Everyone is tired 
and worn out with this proceeding and I am here primarily because 
I am convinced that if this section 4 of the present bill is enacted some- 
body will have to worry with this thing for another 4 or 5 vears before 
you can possibly bring it out. 

On the other hand, I bi lieve if we are let alone we have a cood 
chance within the next 18 to 20 months to have this railroad reorgan 
ized under a plan which will have the Commission and the court and 
will be in the public interest and I would hope in the interest of all 
parties to the proceedings. 

Senator Bricker. Are there any questions? 


» 
or 9 
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If not, we thank you for your statement, Senator Dearmont. 

There are two statements here, one a letter to Senator Tobey from 
the Association of the Bar of the City of New York. That will be 
made a part of the record for what it is worth. 

(The letter referred to follows :) 


THE ASSOCIATION OF THE BAR OF THE Crry OF NEW YORK, 
New York, March 20, 1958. 


senator CHARLES W. TosEyY, 
Chairman, Committee on Interstate Commerce, 
Senate Office Building, Washington, D. C. 

Dear Str: The committee on bankruptcy and corporate reorganizations of 
the Association of the Bar of the City of New York has given careful consider 
ation to the pending Senate bills, S. 907 and 8. 978 (and the corresponding House 
bills H. R. 2970 and H. R. 3287), all amending section 20b of the Interstate 
Commerce Act Under the bylaws of the association our committee is author 
ized to promote or oppose pending legislation on the subjects of bankruptcy and 
corporate reorganizations, including reorganizations not caused by insolvency or 

ihility to pay debts as they mature, when in the judgment of our committee 
such action is advisable 

At a meeting held on Wednesday, March 18, 1953, our committee authorized and 
directed me, as chairman of the committee, to present its views to the Committee 
on interstate Commerce of the Senate of the United States. 

The committee approved S. 907 and those provisions of 8. 978 which are similar 
to the provisions of S. 907, i. e., the provisions dealing with (a) authorization to 
establish general rezulations for solicitation of assents, ()) authorization to 
appoint an independent depositary, (¢c) authorization to determine classification 
of securities and (d) modification of the present provisions relating to controlled 
securities 

The committee also approved, in general, the provision of 8S. 978 permitting ¢ 
carrier in section 77 proceedings to attempt a plan under section 20b if its earn- 
ings for the last 10 years had averaged 150 percent of its fixed charges. The 
committee suggests, however, that such an attempt should not be permissible if 
earnings have substantially declined in recent years, and that, accordingly, there 
should be added to the 10-year requirement a further requirement that earnings 
should have been at least 150 percent of fixed charges in at least 2 of the 3 last 
preceding calendar years, including the last calendar year. 

The committee also approved the provision of S. 978 staying section 77 pro- 
ceedings for 18 months in the event of the filing of a plan under section 20b. 

The committee, however, strongly disapproved the provisions of S. 978 which 
would reduce the assents required from 75 percent of each class to 6624 percent 
of those voting in each class, provided (in case of creditor classes) that 50 percent 
had voted. The reasons for that disapproval are set out below. 

fhe assent requirements of section 77 are not properly applicable to section 
“Ob for a number of reasons. In the first place a plan under section 77 must be 
approved as “fair and equitable” both by the Commission and by a court and 
there are full rights of appeal. As the Supreme Court has held, dissent from a 
plan so approved can hardly be “reasonably justified.” A section 20b plan, how- 
ever, will be approved only by the Commission, and the right to appeal to the 
courts is limited by the strict limitations on appeals from administrative deci- 
sjons Moreover, the standards of section 20b as it relates to treatment of 

asses of securityholders are considerably less strict than those of section 77. 

In a plan proposed under section 77, security holders who oppose the plan can 
intervene, and, if their efforts contribute to the final result, can receive allow- 
ances for their expenses out of the estate Section 20b does not permit such 
allowances. Accordingly, only one whose financial interest is large can afford 
to incur the expense of active opposition to a section 20b plan. Thus in any 20b 
proceeding the Commission usually hears only one side of the argument. The 
hivh percentage of assents now required gives protection against plans which 
might not be acceptable to security holders 

The committee is fearful that so drastic a modification of the assent require- 

ents as that preposed by S. 97S would increase the difficulty of selling rail 


road securities to investors \ railroad bond is not attractive to an investor if 
he knows that the bond which he has purchased may be modified, with the ap 
prova f only 3314 pereent of the bondholders (which is what S. 978 would 


require ven though there is no financial crisis in the affairs of the issuing com- 
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pany. Railroad stock would be even less attractive, since its rights could be 
mod fied freely, so long as two-thirds of any amount voting could be induced to 
approve, 

The committee does not, of course, assume that the Commission would approve 
an unfair plan. Nevertheless an investor naturally feels that the rights for 
which he has paid should not be modified (short of bankruptcy) unless a sub- 
stantial majority of those in his class approve. 

Our committee respectfully requests that this letter be made a part of the rec- 
ord of any hearing which the Committee on Interstate Commerce may hold. 

Our committee wishes to express to you and your colleacues its appreciation 
of the courtesy and consideration which you have always given to our views, and 
will welcome the opportunity to send a representative to any hearings upon the 
bills to which we may be invited. 

With kindest regards, 

Sincerely, 
EDMUND BURKE, Jr., 
Chairman, Committee on Bankruptcy and Corporate Reorganizations. 


Senator Bricker. Is Mr. Donald B. Fraser here? We have a state- 
ment from him which will be made a part of the record; also, which 
may be subject to examination by any of the interested parties. 

(The statement referred to follows:) 


STATEMENT OF DONALD V. FRASER, PRESIDENT, MISSOURI-KANSAS-TEXAS 
RAILROAD Co. 


My name is Donald V. Fraser. I am president of the Missouri-Kansas-Texas 
Railroad. Our railroad serves the States of Missouri, Kansas, Oklahoma, and 
Texas. 

We are affected by the first section of S. 978 to which my statement is ad- 
dressed. The Missouri-Kansas-Texas Railroad has pending before the Inter- 
state Commerce Commission a plan of recapitalization under section 20b. Hear- 
ings on the plan will begin on March 24. We believe our plan can be approved by 
the Commission and put into effect this year, providing this legislation is passed. 

A plan of recapitalization is essential to the Missouri-Kansas-Texas Railroad 
because there are large accumulations of unpaid dividends amounting to $147.50 
a share on our preferred stock or an aggregate for the issue in excess of $98 
million. These accumulations cannot be paid off out of foreseeable earnings 
for scores of years. Accordingly, we are availing ourselves of the provisions of 
the Mahaffle Act in order to eliminate these arrearages which detrimentally alfect 
our railroad and the holders of its securities. As shown by the hearings and 
the reports of this committee when section 20b was under deliberation, the situa- 
tion of the MKT was specifically considered. The Katy urged and Congress 
adopted an amendment to the original bill extending its coverage to stucks as 
well as bonds. Our railroad needs to have its capital stock structure modified 
promptly. It needs such modification in the interest of the public who use the 
railroad and in the interest of its security holders. We are concerned over the 
requirement of the present act that after the Interstate Commerce Commissior 
has approved a plan, 75 percent of the aggregate number of shares outstanding 
of each class of securities affected thereby must assent to the plan. We believe 
this percentage and its relationship to the number of outstanding securities 
rather than to the number of securities voted is too harsh. 

When a railroad needs to recapitalize, it will almost always be due to the 
tact that it has been unable to pay interest on its bonds or dividends on its stocks. 
Just as in our case, the purpose will be to satisfy large arrearages. When divi- 
dends have not been paid for many years, stock tends to drift into street names 
instead of being retained in the name of the actual owner. This is equally 
true of any stock that sells at a low dollar amount per share. In the latter 
case, I am told, some transfer expenses are avoided by leaving the stock in 
street names. In the case of the Katy, 60 percent of our stock is now he!d in 
street names. When this condition prevails, it is almost impossible to obtain 
assents from 75 percent of the holders. There is no incentive to the broker 
holding our stock in his name to contact the beneficial holder and see that he 
votes on the plan. Since we do not have the name of the beneficial holder and, 
in most instances, so far have been unable to obtain their names, we are not ik 
a position to contact the beneficial holder to make certain that he votes on 
the plan. When this situation is coupled with the fact that, under the best 
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of circumstances, there is always a certain percentage of any large issue of stock 


that ca he found, it makes it difficult to meet the present voting requirements 
ot secti "0 

The for oing facts demonstrate that a vote of 75 percent of the total issue 
re i the req ement of a uch higher percentage of the number of stock- 
holde I | revailed on to take a position one way or another 

We. therefo believe that the amendment to this section provided for by 
=. | h \ hang \ g requirements from 75 percent of he 

dit to 66 perce . et e ting is fair, just, and reasonable We 
b h th ea di t I t en bitl and Sillice We expect to mve our plan 
Comm n before t many months, we hope that 

t ( pos le 

Senator Bricker. Mr. W. J. Quinn of the Soo Line. 

‘ ‘ 1 

Nir. Quinn. Nii Chairman. in view of the ame lments Wh h wert 
read t morning and which have been accepted by the sponsors of 

I wish to withdraw my request for time and I have no stat 

me oO} We 

Ne, B I \ u ae au V | to fil i. Staten t of ny k 1é 

\I ) N } 

Senator Bricker. Mr. Reese D. Alsop, representing the Gaston 
eroup, rtgage bondholders of the Wisconsin Central Railroad. 

Mir. Morcan. Mr. Chairman, Mr. Alsop telephoned me and stated 
that he cannot be here on account of illness. I can speak for him, I 
Chi}! Ian Mir. Sam e] Morgan. 

; ; . 
Senator Bricker. Will you take the stand, then? 


Mr. MorGan. I am here to appear as a witness and I think what 
] iV 1 l also cover Mr. Alsop’s appr arance, 

Senator Bricker. What is your name? 

Mi M RGAN. Samuel H. Morgan. 
nator Bricker. I see you are listed as a witness later on. Mr. 
DeLancey C. Smith will be next. Will you take the stand, please ? 

Mr. Smirn. Yes, sir. 


STATFMENT OF DE LANCEY C. SMITH, ATTORNEY AND CHAIRMAN, 
MISSOURI PACIFIC BONDHOLDERS PROTECTIVE COMMITTEE FOR 
SECURED SERIAL 5's 


Mr. Smiru. My name is DeLancey C. Smith. I am a lawyer in 
San Francisco. I asked for permission to appear here and requested 
a continuance of these hearings to enable me to be here the week of 
April 6 because I was busy working on the interests of these com- 
mittees, to appear properly at these hearings that Senator Dearmont 
des-ribed, which begin on the 8th of April. 

However, the continuance was not granted so I flew here yesterday. 
] ve not 11 time to prepare a written statement, Senator. 

ator Bricker. Just make your statement for the record. 

Mr. Smrru. Senator Dearmont covered such a large portion of the 
factual background that I might have gone into that I do not find 
it necessary to say some things that I otherwise would have said, so 
I will make it shorter than I would have. 

I am an investor myself. I am chairman of a committee which 

is a representation of a very substantial interest of the secured serial 
514 bond I got to be chairman of that committee because I was a 
substantial investor in those same bonds. I have been in these pro- 
ceedings for 5 years and attended all of the court and commission 
hearings and consider myself somewhat familiar with them. 








RAILROAD REORGANIZATION 29 


I have also appeared in those proceedings as chairman of that com- 
mittee authorized by the Interstate Commerce Commission as a pro- 
tective committee to protect the interests of those bonds. I have also 
appeared in all of the proceedings as attorney for a majority of the 
stockholders owning the publicly owned stock of the New Orleans, 
Texas & Mexico Railroad, one of the subsidiaries of the Missouri 
Pacific Railroad. Most of the stock of that railroad, in fact 93 or 94 
percent of it, is owned by the Missouri Pacific Railroad. That stock 
in turn is security for the secured serial 514 bonds, for which I am 
chairman of the committe. My interest is identical on both of those 
things because the stock is the same stock that is security for the 
bonds in which I am interested. 

I have familiarized myself with the bill before your distinguished 
group, S. 978, and I do not care to comment on the provisions of that 
bill which have to do solely with the matters that are germane to 
certifying the record and the assents and all that sort of thing. I want 
to attack and advocate the defeat of the bill on two grounds. 

First, I agree with Major Oliver’s views—that it is bad for railroad 


credit. His views are entitled to great weight because ot the tre- 
mendous interests he represents. I think he expressed them well. 
he h; aid. 
Lit Has Salt 


I would agree a hundred percent with what 

However, I desire to add my little voice for what it is worth, that, 
as an occasional small investor in railroad securities, I believe the bill 
is bad for the same reasons he does in connection with the large in- 
terests he represents as an institutional representative. 

As far as the features of the bill which have to do with the Missouri 
Pacific, I am vitally interested. In the first place, the philosophy of 
the legislation concerning reorganizations as translated into law in 
section 77 of the Bankruptcy Act is based on the fact that there would 
be a coordinate jurisdiction between the court and the Commission. 
The Commission does its part as an expert body in preparing a plan 
with the advice and assistance of those who desire to submit the plans. 
Then that practically terminates the Commission’s jurisdiction. The 
plan then goes to the court and the court protects the security holders 
and the public interest as well as the Commission. The Commission 
is not as much concerned with the technical legal details. In fact, 
the Commission is not, after all, necessarily composed of lawyers as a 
judge has to be in a court and I believe some of the members are not 
lawyers. So the court furnishes a measure of protection that it would 
be impossible to get in any other way than in a court proceeding, in 
my opinion. Any plan which would seek to take the Missouri Pacific 
into the Commission alone without giving the court a chance to do any 
work or review it and exercise the discretion and give the parties an 
opportunity of appealing and so forth, would be unfair to security 
holders. I say this because in the 514 situation, in which I am particu- 
larly interested, we would have an opportunity in the courts to review 
the legal contentions and appeal from a wrong decision by the court 
or the Commission directly. You cannot appeal, in my opinion, very 
easily at any time from a decision by the Interstate Commerce Com- 
mission because of the fact that the Commission as such is supposed 
not to have its acts upset by the court. The Commission can only have 
its order reversed by a court on the ground that there is no evidence 
to support them. 
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It is very difficult to establish a judicial finding to that effect. 

Senator Bricker. We have found that out. 

Mr. SmirH. On the other hand, when you get into the courts 
you have the right of direct appeal, and the property rights and the 
equities are reviewed in regular order under our magnificent system 
of jurisprudence. I think under the provisions of this section 4 of 
the bill by which the court would be bypassed, there is vicious legis- 
lation from the standpoint of the public. Someone is apt to say, 
“Well, you have attacked the 1949 plan and you are in no position to 
speak because you are against it.” That is not true because things 
have happened since. The courts have said I was wrong and our 
croup was wrong. We were in the group that Senator Dearmont 
commented on that took the plan to the highest possible court. I am 
convinced after being told by the district court, by the Commission, 
first, in two reports, by the court of appeals in its decision, and by 
the Supreme Court by its denial of certiorari that very possibly our 
croup and myself were wrong in our conclusions. 

Senator Bricker. It is very convincing, anyway. 

Mr. Smiru. On the theory that we were, there are two alternatives 
that can occur now. Let us get through the hearings that begin 
on April 8. Two results can happen from those hearings. My re- 
quest for a continuance was based on the fact that I am literally up 
to my neck preparing for those hearings in connection with my re- 
spo agibilities, having worked 16 hours a day for the last 10 days 
before I flew here, plus having assistants with me doing the same 
thing. 

Two things can happen in the April 8, 1953, proceedings before 
the Commission. As Senator Dearmont ~~ out, they can re- 
affirm the 1949 or 1950 plan. If they do, it can be put through 
quickly unless there is pettifogging or further ae opposition which 
might ececur, because the proceedings at St. Louis have reached the 
point where the court can quickly confirm if the Commission comes 
out stating they do not care to change the 1949 plan. I am for that 
for the reason that we will get our securities. As security holders, 
we have nothing at the present time. We cannot get our new securi- 
ties. All we can do is sell our old securities on the market and we 

ive not had interest for 20 years on these bonds. I do not own 
them all outright. I have a loan on some of them to the bank and 
[I am paying interest every month, although I am not getting any 
nterest. You can realize it is a personal burden. Many of the peo- 
ple who have their securities up with our committee for representa- 
tion are in the same position. We believe that we have a possible 
value under the 1949 plan at the present markets of rail securities 
hat would be a good return and a fair out for us on the 514 rights 
under the Missouri Pacific bankruptcy. That being so, that is why 
I would like to see the 1949 plan go through right away, so we would 
not miss this market. Secondly, however, if the Commission does not 
reaffirm the 1949 plan, the quickest possible procedure would be for 
e Commission to come out with a new plan which I think can be put 
into effect if it goes into the modification elements which I think it 
might go into, which might be put through in 12 months at the outside 
if everybody works fast and if there is no further pettifogging attack 
yn it. 


( 
] 
t} 
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Another reason that I am against this bill for the plan to be per- 
mitted to be put to the Commission without going to the court, even 
with the amendments proposed today, is that the Missouri Pacific plan 
was put forth as to the Missouri Pacifie by the chairman of the board 
of the debtor corporation, Colonel Davis. 

He circulated nationwide to securityholders of the Missouri Pacific 
to get those people to assent to it. I have examined that plan and 
it can never be put through. I unde ‘rstand from public notices and 
predictions that they already have 25 percent assents to the plan. I 
do not believe that the people who aaa those assents for the most 
part knew what they were signing. 

Secondly, if they did sign, I do not think they knew the facts because 
the literature Colonel Davis sent out was not a fair statement of the 
position in which the road stands at the present time. He could take 
those assents, if he has more than 25 percent today, and the day 
after this legislation became effective, file it = the Commission and 
the courts would be out for 18 months. I do not believe he could 
ever put what he has got there through the Commission or that such 
a plan would go through the C ommission or, if it did, that it would 
last under an attempted attack in the courts, and I am sure there 
would be one. 

So I think we would face interminable litigation. I say that is one 
reason why special legislation of this kind should not be sponsored 
or enacted by this committee because it will indefinitely and perma- 
nently delay the reorganization. 

Now, another reason. The International Great Northern and the 
New Orleans, Texas & Mexico, and the Gulf Coast Lines are integral 
parts of the Missouri Pacific system. If you en: . this section and 
let. a plan be filed for the Missouri Pacific only by which you will 
separate those properties, you will have a tough situation. 

The International Great Northern would still be pending in Judge 
Moore’s court. The New Orleans reorganization would be pending 
in Judge Moore’s court. Later on if the plan under proposed amend- 
ment here went through for the Missouri P -acifie only, you would have 
to later have a section 5 proceeding under the Interstate Commerce 
Act under which you would have to merge the roads later. So, you 
might have 10 more years before you could get this into the situation 
that it is in now. 

That briefly summarizes my position. 

Senator Bricker. Are there any questions? 

The Crairman. Senator Bricker, the hour to convene having come, 
I would like to make the request that when we recess we recess until 
2 o’clock and I would like to have Mr. Dearmont come back so I may 
examine him at 2 o’clock. 

Mr. Smiru. There are certain legal principles that should guide this 
committee and the Congress in legislating on this subject m: 79s One 
of them is that under this procedure you are enabling 3314 percent 
of assets to control a situation. 

As a lawyer over a long period of time, I can say that no State 
that I know of ever permits a modification of a corporation so as to 
change its property or stockholders’ rights until at least 75 or 67 per- 
cent agree. Here you could do it with 33 percent because it provides 
for two-thirds of a half. 
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All you have to get is a half of the groups to vote. The Commis 
sion in its communication to this committee has pointed that out. I 
read that today. I feel that that is a very, very Important feature 
of this whole proceeding on this bill and that that should be given 
. bers of this committee. 

I think I have covered practically everything I intended to say. so 
there is no need to burden you further with my observations 
Senator Bricker. Are there any questions ? 
The Crairnman. Mr. Witness, I apologize for being late. I had 


oreat thoug!] t by the men 


another witness to examine in the crime investigation downstairs. I 
am sorry I did not hear your testimony. 

My gene! il question now applie to all people in this room who art 
interested in this proposed legislation. Thisisa railroad that has been 
in receivership for 20 years and it is a national disgrace, and it is not 
the only one. The New Haven Railroad has been in it about as long 
in my State of Massachusetts. It is a tragic thine when these things 
go into receiversh } and the public does not know where they are 
until these things are through. 

Pr mle cic ind ve eragriol pa S on, What we al trvil J o do is 
exp e this thing and bring order out of chaos. Don’t you want to 

Mr. Smrru. This bill will not doit. That is what I have just testi 
fied to. Senator. The best hope for this road to get out is in the pres nt 


Phe CuarrmMan. Thank you for your interest 

Senator Bricker. There are two other witnesses. Mr. Chairman. 
Samuel H. Morgan, who is here and who will be ready to testify this 
afternoon at 2 o’clock, and Col. T. C. Davis, chairman of the board of 
the M uri Pacific. He has asked to testify last. 

(nd Senator Dearmont will be back this afternoon. 

Mr. Morgan. Mr. Chairman, I might just state this: I will identify 
myself and I think I will not have to testify in this hearing. I am 
Samuel H. Morgan, of the firm of Morgan, Headley, Raudenbush & 
Morgan, of St. Paul, Minn. 

We are counsel in Minnesota for the first general mortgage trustee 
of the Wisconsin Central Railway which has been in reorganization, 
receivership, under section 77 for over ~U years. 

However, in view of the amendment to section 4 of the bill which 
vi read at the opening of this hearing this morning, in view of the 

endment, I will release my time to be heard on the assumption that 
if the bill is favorably considered it will be considered with that 
amendment as added this morning to section 4 of the bill. 

Senator Bricker. Did you wish to file a statement at all? 

Mr. Morcan. No; I would only like to reserve the right to be heard 
or to file a statement if there is any serious question about the amend- 
ment going in. 

\s I understand it. there is not. 

The Cuatmrman. We will cive due consideration to the amendment 
and all its implications. We cannot say as to its finality. 

Mr. Morcan. In view of the amendment that has been considered 
to section 4, we will release our time to be heard. If it were not in, 
oft course we would wish to state our position, 
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Mr. Onrtver. Mr. Chairman, am I correct in understandin 


o that at 


the conclusion of my testimony you had given me permission to file 


comments ¢ 

Senator Bricker. | gave you permission to file comments on any 
other testimony that might come. 

Mr. Oriver. What time, a week or 10 days 4 

Senator Bricker. I think it ought to be in within a week. 

Che Cuairman. Certainly by that time; yes. We want you all to 
feel that this committee 


‘ 


Is goIng to conduct these hearings with the 
highest degree of fairness Lo all concerhedc. We only seek the t! uth as 
to what is best for the country and the people who own these securities. 

Mr. CLIVER. Will the clerk be able to furnish us With copies of these 
amendments 4 

Mr. Jersma. I distributed some out there a while ago. We will help 
you make copies if you would like to take them with you. 

The CuHairman. We will give you every facility. We are here to 
serve. 

Senator Bricker. Then we will recess until 2 o'clock this afternoon. 

(Whereupon, at 12: 10 p. m., the committee recessed to reconvene 
at 2 p. m., the same day.) 


AFTERNOON SESSION 


( The committee reconvened at 2:05 p. m.) 

The CuHatrMan. The hearing will come to order. 

Mr. Dearmont, I was not privileged to be here this morning when 
vou testified. There are some questions that I think you are best qual 
ified to answer. 

\m I correct in understanding you represent Mr. Guy Thompson ? 

Mr. DearmMont. I am counsel for the trustee, Guy Thompson. 

The Cuamman. How much money has Mr. Thompson on hand now 
in Missouri Pacifie funds? 

Mr. Dearmont. About $81,000,000. 

The CHatRMAN. What is the peak of funds he ever had on hand? 

Mr. Dearmonr. Do you mean as trustee for all the debtor com- 
panies ¢ 

The CHatRMAN. Yes. 

Mr. Dearmont. I have not reviewed the record, but I would imagine 
in the neighborhood of $100.000.000. 

The CrarrMan. How many bonds has he bought since he has been 
in that incumbency ? 

Mr. Di ARMONT. He has to retire about SYO.000 000 worth of debt. 

The CHatrMANn. And he has $90,000,000 on hand? 

Mr. DrearmMont. Yes, sir. 

The Cuatrman. Why doesn’t he? 

Mr. Drearmont. Under the facts of the case, nor under 
could he use any amount of it for that purpose. 

The CHatrMan. Is the money drawing interest ? 

Mr. Dearmonr. Most of the money is drawing a small amount of 
interest. I think he has perhaps collected close to $10,000,000 in in- 
terest on the funds during the long period of this proceeding 


The Cuatrman. This $80,000,000, where is that invested ? 


Mr. Dearmont. A good part of it is invested in Government securi- 
ties. All of it is invested in governments of some sort. 


the law, 
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The CuatrMan. Don’t you think it would be better to use that 
money to retire the debt ? 

Mr. Dearmonr. I tried to tell you, Senator, that, in my opinion, 
neither under the law nor under the present state of the case can he 
use any appreciable amount of it for that. 

The Cuatrman. And have you so advised him? 

Mr. Drarmont. Yes. 

‘The CHARMAN. He is acting on your advice, then ? 

Mr. DearmMont. Yes. 

The CHamman. Now, the most recent report of the Interstate Com 
merce Commission in the Missouri Pacific case indicates that the 1949 
plan will be changed. In view of past experience, how long do you 
think it will take to get the railroad out of reorganization under se 
tion 77 after the Interstate Commerce Commission approves a new 
vlan ? 

Mr. Dearmonr. In my opinion, it could be done within 15 to 18 
months. 

The CHatrmMan. Given a willine mind and a desire to do it? 

Mr. Drarmont. That is right. 

The CuarrMan. Are you aware that the New Jersey Central was 
reorganized under section 20b in a year’s time after trying unsuccess 
fully to reorganize under section 77 for 20 years? 

Mr. Dearmonr. Yes. 

The Ciamman. It expedited it, didn’t it? 

Mr. Dearmont. That is the only railroad that has attempted it, 
and it did it successfully within 12 months. 

The Cnamman. Wouldn’t it work in the Missouri Pacifie case ’ 

Mr. Dearmonvt. It would not. 

The Cuatrman. For what reasons? 

Mr. Drarmont. For a good many. 

The Cuamman. Give a prime one. 

Mr. Dearmonv. In the first place, there could be no reorganization, 
ho ystem reorganization, because uncer 20b you could only reorga 
nize the Missouri Pacific and its immediate subsidiaries in Missouri, 
Nebraska, and Arkansas. It would leave unorganized and still pend- 
ing in the proceedings in St. Louis in a very uncertain status the 
important International Great Northern Railroad Co., which lies 
and operated altogether in Texas and which has its only right to be 
in the proceedings there because it asked to be reorganized as a part 
of the Missouri Pacific system. 

It would leave out the N. O. T. & M., the New Orleans, Texas & 
Mexico Railroad Co., which is a Louisiana corporation and which has 
15 Texas subsidiaries, which could not be reorganized in the 20b pro 
ceeding if one was instituted. 

The Cuamman. Are you and Mr. Thompson both desirous of hav- 
ing it reorganized as soon as possible ? 

Mr. Drearmont. We are probably more interested in that than any- 
body else connected with the case. 

The CuatrMan. I like to hear that. 

Mr. Dearmont. That is the truth. 

The Crarrman. I am taking it that what you say is true, of course. 

Now, if the debtor companies should petition the court for per- 
mission to use section 20b, will you people support this petition ¢ 
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Mr. Dearmonr. No, sir. I think we would take no part because, 
as I say to you, Senator, we have never taken a position with respect 
to the plan. We have not undertaken either in the court or before 
the Commission to get either the court or the Commission or the 
parties to put any particular provision into the plan. That is a mat- 
ter which both the distinguished original judge, the late Judge 
Charles LB. Ferris, and the present judge, Judge George Moore, have 
directed the trustee to keep his hands off of, matters related to a plan 
of reorganization, that that was a matter for the parties, and we 
have faithfully done that. 

The Cuatrman. Do you agree with me it is a national disgrace, the 
length of time the Missouri Pacific has been in receivership without 
reorganization, 20 years ¢ 

Mr. Drarmonr. Senator, I can well understand why you feel that 
way. 

The CuHatrmMan. Do you feel indignant about it, yourself 4 

Mr. Dearmonr. I regret it extremely, and I think it is extremely 
unfortunate and that it has been a terrible burden on thousands and 
thousands of creditors of this railroad, that they have been tied up 
for 20 years, many of them not receiving one penny of interest in all 
that period. It really is a serious thing. I agree. 

The CuarmmMan. Another terrible feature has been the fact that the 
Interstate Commerce Commission ruled this stock was not worth 
anything and then fined them $15 a share. You remember that, don’t 
you? You feel the same way as I do about that, don’t you? 

Mr. Drarmonr. I will say this. The ICC has on two oceasions 
ruled all stock, both the preferred and the common, worthless. They 
did that in the first plan and in the second. In the third plan they 
found the preferred stock, which represents about half of the voting 
stock, to be of some value and gave it participation in the new proposed 
company but they gave nothing to the common stock. 

The CHarrman. Which has a real equity ¢ 

Mr. Drearmonr. Well, Senator, that is a question I have never un- 
dertaken to interfere with nor influence in any way, but I would point 
out to you this, which I think perhaps in your busy responsibilities as 
a Senator may have escaped you. As a matter of fact, at the end of 
last year the Missouri Pacific Railroad alone—not taking into consid 
eration the subsidiaries—owed $223 million of default interest on 
bonds and matured bonds—matured and unpaid bonds—and $108 
million of accrued, accumulated dividends on the preferred stock, 
which, of course, in some manner have got to be satisfied under the 
law in full before you can get to the common stock. 

Now, I personally would love to see the common stock get some- 
thing if any intelligent financial decision could bring the courts and 
the Commission to the conclusion that it has value. I have no joy 
in seeing anybody lose. 

The Cramman. You have in mind the horrible record of malap- 
praisal of values and equities in railroad stock made by the ICC, with 
subsequent loss of the stock values, have you not? It isa tragic record. 

Mr. Drearmont. In many cases, they underestimated the earning 
value but, of course, Senator, in their defense—and they do not need it 
from me—yvyou must realize that we faced an unusual situation in 20 
vears and I would just like to point it out to you because I know you 
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are fair and want to know the facts. For the first 10 years, running 
down to 1940, the Missouri Pacific did not have a single dollar of 
profit during those years. 

Phe Cuarmman. What did it have last year? I saw the figures for 
the other years. 

Mr. Dearmonr. Last year it was big. 

The CrarrMan,. $15 million ¢ 

Mr. Dearmontr. Something likethat. It isclose to that. 

The Cuatrman,. Of a company they said was no good. 

Mr. Dearmonr. That isright. And it did that. 


The CHatrRrMan. Let me call your attention to this The Commis 


sion’s opinion of the Cotton Belt Co., they said that was no good and 


the stockholders threw it over at 75 cents on a dollar a share, and last 
Wednesday it paid dividends of $6 a share. What a horrible indict 
ment of somebody’s poor judgment. 

Mr. Dearmontr. I do not indict them because at the time they 
thought it was not of value its earnings probably did not support a 
value but later, war conditions greatly increased the earnings of all 
railroads, including the Cotton Belt and the Missouri Pacific, tre 
mendously. 

The Cratrreman. I would like to see them make an error once on 
the side of the stockholders. 

Mr. = ARMONT. L would love to see them help the stockholders if 
it is within the realm of possibility and if it is sound financially, but 
1 will point out to you that you have to be a bit cautious. I know you 
are tremendously interested in the public interest here and in ap 
praising these situations you have to realize that the cost of Opera- 
tion has gone up just as fast as the profit has gone ma When I first 


came up there as counsel for the trustee—and I was not there at the 
beginning of the proceeding, Mr. White died and I came in in 1936 
{ they h ad been Fong on 3 years. I remembered we did not have 


a gross income of $100 million, generally, whereas now we run up to 
S240 million or more, on the railroad, so of course there is quite a 
difference. 

The CHatrman. What compensation do you receive from the trus- 
tee estate of the Missouri Pacifie ? 

Mr. Dearmonr. I now get $25,000 a year. 

Phe Cuarrman. What did you get last year? 

Mr. Dearmont. Well. I say | have for some years. I think I got 
$16,000 for a good many years and then I got probably $21.000 and 


then the last time thev gave me in mncrease and / was 825.000. 


The Cuatmman. Who authorized your appearance here? 

Mr. Drarmonr. I appear here at the direction and with the au- 
thority of Guy Thompson, trustee in the Missouri Pacific Railroad Co. 

The Crarman. Did the court authorize you or request you to 
appear ¢ 

Mr. Drarmont. I did not speak to the court about it. but T believe 
Mr. Thompson told me on Saturday before I left that he had spoken 
to Judge Moore and advised him that vou had sent him a wire advis- 
ing him of this hearing and asking him if he desired to be heard: 
that he advised the court that Senator Capehart, one of those who 
introduced the bill, had sent him a wire advising him that he thought 
the trustee should appear or should have somebody else appear, and 
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that Senator McClellan of Arkansas, where the Missouri Pacific is a 
very important railroad, had wired the trustee telling him that in his 
opinion either the trustee or someone in his behalf should appear and 
testify at this hearing. 

As a result of that, the judge said if they felt somebody should ap- 
pear and Mr. Thompson Was un: ible to come, that I should come, so 
I came, but ] did not talk to the » judge myse lf. 

The Cuatrman. If the reorganization proceedings were to be con- 
cluded, would the compensation you receive from the debtor’s estate 
terminate and its continuance have to be agreeable to the new manage- 
ment ¢ 

Mr. Drearmont. It certainly would be, although I would say to you, 
sir, before I became counsel for the trustee, I was an attorne y for the 
Missouri Pacifie Railroad Co. and had been av a good many years. 

The CuHamman. What steps has the trustee taken to vet the Missouri 
Pacific out of reorganization / 

Mr. Drarmontr. Well, the trustee, of course, ne nothing except 
undertake to furnish to the parties in interest all available information 
about its operation and its values and its earning possibilities, and he 
has tried to keep the railroad in good condition, but he has not in any 
Way undertaken to influence either the Commission or the court as to 
what the terms of the plan should be. 

The CHaiRMAN. Did not the trustee “4 pose a motion to remove the 
NOTM, one of the Missouri Pacifie roads, from reorganization when a 
private group offered to finance its debt ¢ 

Mr. Drarmon'. He certainly did, on my advice. 

The Cuairman. How would you justify that / 

Mr. Drarmont. Because in the public interest and in the interest of 
the creditors of the whole system, it is unthinkable that you would dis- 
member the system by taking the important Gulf Coast Lines prop- 
erties from it. 

The Cuarrman. Do you want the Missouri Pacific to remain in 
reorganization ¢ 

Mr. Dearmont. I want it out. As I stated in the beginning, I want 
it out more than anybody else connected with the proceeding. 

The Cuarman. Why has the operating r: inal the Missouri Pacific 
the measure of efficiency of management, been continuously so much 
worse than any other r: ailroad in the Southwest 

Mr. DrarmMont. Well, those are matters for railroad experts to 
testify on and I doubt that I am qualified to answer, but I will say 
this to you, sir: You will find that the Missouri Pacific is more vulner- 
able to competition by water than any other railroad company in the 
United States. We parallel the major inland waterways of this 
country, they parallel our lines. In addition to that, the intercoastal 
waters parallel our Texas and Louisiana lines and we face the most 
severe competition I believe of any railroad in the United States, and 
it has a very serious effect upon our revenues. We have to surrender 
a very substantial part of the increased revenues granted when rates 
are increased by the Interstate Commerce Commission: we are forced 
to surrender them because of that competition. We are also subject 
to very severe competition from trucks because a great part of our 
railroad runs into the southern territory where trucks can operate 12 
months in the vear, and we are suffering serious competition from 
that source. 
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For example, the only thing that has kept the Missouri Pacifie up 
during the last few years 18 the fact that the trustee’s officers have 
exerted almost superhuman efforts to bring in new industries. 

We have, since 1940, brought more than 4,000 new industries into 
the southwestern part of the United States on our line. 

The CHarmman. I wish you would tell my State of New Hampshire 
_ to do that. 

Mr. Dearmont. Well, sir, I will tell vou, if you could just get hold of 
the trustee’s industrial officer who works night and day on that, he 
would help. 

The CHarRMAN. What is his name? 

Mr. DrarMont. His name is Mr. Reed. 

The CHarmman. What is his first name’ There are a lot of Reeds. 
Some broken and otherwise. 

Mr. Drearmont. This is the only Reed on our railroad. I understand 
his name is E. Smith Reed. 

The CHarrMan. What is his position ‘ 

Mr. Drearmont. He is head of the industrial department of the 
railroad which undertakes to bring new industries on our railroad. 

The CHatmrman. How would I address him? 

Mr. Drearmont. Missouri Pacific Building, St. Louis, Mo. 

The Cratmman. Thank you very much. 

What compensation does Guy Thompson, trustee, receive from the 
trust estate ¢ 

Mr. Dearmont. He receives $30,000 a year. 

The ¢ "HAIRMAN. Does he also receive free passes on all railroads 
and have his expenses paid by the Missouri Pacific / 

Mr. DrearmMont, He would have free passes on any rr ailroad that he 
asked for one on, and he woul | have h Is expe hses paid at any time 
he was on business for the Missouri Pacific. 

The CHAIRMAN. I am interested in that answer of yours because you 
say he would have free ee Let me tell vou a story about New 
Hampshire. We have : i |i ttle road up there 18 miles long. One loco- 
motive and three ears. It is not much of a road. It is run by a 
grocery man who is president of it. , 

One day this grocery man wrote a letter to the president of the 
Pennsylvania Railroad and he said, “Dear Mr. Atterbury: I under- 
stand it is the custom of the railroad presidents to exchange passes. 
Therefore, I am asking you for a pass for my wife and myself on vour 
system and I would be glad to send you one on mine.” 

Mr. Atterbury wrote back and said, “I understand your railroad is 
nly 12 miles long and has 3 ears and an engine. I can’t do it.” 

The grocer wrote back and said, “I admit your railroad is much 
longer than mine but mine is just as wide as yours.” 

Mr. Dearmonr. That is a good story and probably has been re- 
peated a number of times. 

The CnatreMan. How does the Missouri Pacific operating ratio com- 
pare with the Cotton Belt since released from reorganization ? 

Mr. Dearmont. I will tell you frankly, there would be no way on 
earth to make a comparison between those railroads that would be 
fair. 

The CratrMan. This includes the Texas and Pacific, and the Kansas 
City Southern and M.-K.-T. 








RAILROAD REORGANIZATION 39 


Mr. Dearmont. I am no expert on that, but I can point out as far 
as the Cotton Belt is concerned, the Cotton Belt operates into St. Louis 
over the Missouri Pacific and it has a relatively small amount of main- 
tenance to take care of. We operate over some of the Cotton Belt 
Railroad down in Arkansas for long distances. It is a simple road. 
It has practically no passenger service, one train each way a day. 
That is all it has on the system, and passenger service which we have 
to render to meet the public needs is an expensive thing to most of the 
railroads in our area, and certainly to the Cotton Belt and Missouri 
Pacific, except the Cotton Belt has very little. ‘There is really very 
little comparison between the two ré ailroads that would justify you in 
reaching any conclusion. 

The Cuairman. Do you and your associates on this road not always 
underestimate the earnings of MOP in the decisions before the Inter- 
state Commerce Commission? Do you not realize the effect of such 
misleading testimony to undermine public confidence in the Com- 
mission ¢ 

Mr. Dearmont. I think you would be amazed at the accuracy of the 
estimates. I believe in November 1951 Mr. Neff testified as to what 
we would probably make for the next year, and if I am rightly in- 
formed, I believe he came within one-thirtieth of 1 percent of hitting 
it on the nail a year in advance. 

The CHatrmMan. He was a good man, was he not / 

Mr. Dearmont. Well, he is not that good, but he is awfully good. 
There is not a better operator in the United States, in my opinion. 

The CHatrMan. You have faith in the growth and the future devel- 
opment in that area ‘ 

Mr. Drarmonv. I have. 

The Cuarrman. How long has Mr. Thompson been trustee / 

Mr. DearMonT. Since sometime in 1933. 

The Cuarrman. How long have you been on the debtor's payroll ¢ ¢ 

Mr. Drarmont. I was an attorney for them prior to this proceeding. 
: started around 1929, as I recall, but I became counsel for the trustee 

| April 1 , 1936. 

"The ( HAIRMAN. Have you or people employed by you as agents or 
employees and paid by the MOP been lobbying against this bill, urging 
people to be against the bill 

Mr. Dearmont. Not that I know of, sir. I have not spoken to any- 
body except from the stand of this committee. 

The CHatrMaANn, I think that is all, sir. 

Thank you for your kindness. 

Senator SCHOEPPEL. Some reference was made to the investment of 
the funds as income from your railroad. Since that is in receivership 
in Federal court, I would like to ask you for this information: Is that 
not under the j yur isdiction of the court. or can the trustee under these 
receiverships oad under the gencestibvan, invest those funds any way 
that he wants to? 

Mr. Dearmont. No, sir, the investment of the funds is done, upon 
notice, and the court enters an order directing the trustee as to what 
investments he shall make and the trus tee carries those out. 

There is no power under section 77 that authorizes, really, the invest- 
ment of the funds at all. You see, it is engrafted on the bankruptcy 
law, and the bankruptcy is basically a liquidating procedure. And 
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30, When you added 77 to it, it left it with no provisio) of the act for the 
ivestment of the funds at all. The trustee, attempting to be frugal 
the matter, asked the court to consider and give him authority te 


nvest it, and he did so invest the funds. The same thing is true of 
depositaries. every dollar the trustee has 1s deposited In a bank, 


ipproved by the court, and the bank that gets the deposit must put up 
Government bonds for the full amount of the depositary, and that is 
true in this case. 

Senator Scuorpren. I wanted that in the record because I think 
that is a verv important situation that we ought to have cleared up 
ere oO the record, because that both safeeuards the m tnagenient of 
e operatiol the income from the operations of the railroad whic 
under the 1 risdiction of the court In Te and also leaves the trustee 

inarm ot the court. s cee itisa court proceeding. 

Therefore, you or your trustee that you represent would be under 
hich, to the way of thinking of some of the 


tockholders who see these large sums of money tied up, might mea 


the cuidance ot the court, \ 


that he could exercise a discretion on his own and make these pas ments 
and pore bably dissipate some of the funds. That might be contrary to 
wh if the court might decree or order or determine to be the propel 
distribution. 

Mr. Dearmontr. Now, the suggestion is made—and I do not want 
to go into a matter W hich I think was fully presented to this committee 

another hearing unle vou want me to, but the suggestion has been 
made that the trustee might use funds in his hands to buy up bonds of 
the cde btor company at a discount and thereby help out the s tuation., 

Now, I think I would just like to briefly point out to you that the 
present plan was fixed as the effective date, January 1, 1948. If that 
pian becomes effective—and it has not been determined, at least legally, 
that it will not be, but if that p! in should come into effect, the bonds 
that would be issued under that plan would be dated J muary 1, 1948, 
and the trusts would, of course, destroy the possibility ot the court o1 
the Commission putting such a plan into effect if he took money and 
bought bonds and did not keep enough to meet the requirements of 
that plan. 

Now, the truth of it is that right now it sounds like a lot of money 
and it is to me a staggering amount of money, when you talk about 
S81 million or $82 million. 

The Cuarrman. It ain’t hay. 

Mr. Drarmont. No, it is not. To me it is a tremendous sum of 
money. I want to Say to you, if the plan were to be ordered into 
eflect tomorrow, there would be grave question whether the cash on 
hand, and the Government securities, which represent the equivalent 
of cash, are in an amount sufficient to meet all the demands of that 
plan and leave the debtor company with an ample working capital. 

You see, it takes some $22 million to $24 million a month to pay the 
bills of a railroad the size of the Missouri Pacifie System. If you 
strip it down, it has no place to go except to earnings, to get cash to 
operate and pay its bills. I say to you right now: If the plan went 


into effect tomorrow, they would be short on the working capital that 
the experts who operate that railroad think they need to meet the con 

ditions—if they meet the conditions of the cash requirements of the 
plan right now. 
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Senator Scuorrren. I am glad to have that in the record, because 
that is an important point that ought to be stressed and one which 
is largely misunderstood on the part of a lot of folks who do not 
understand that, in the event this reorg: ainetian plan does go into 
effect, there is a legal responsibility to meet certain payments and 
obligations. 

You have to, and I am sure that the court has foreseen that, to 
protect, or at least indicate to the trustee that he must keep himself 
In a position to so perform in that eventuality. 

Mr. Dearmonr. Senator, I may say to you that this proceeding, 
as your distinguished chairman has pointed out, has been going on 
a long time, and many of the parties have urged that money be used 
in addition to that which has been used and acquired at a discount. 

I have advised the trustee—and I have no question but what I 
gave him correct advice under the law—that under the law he could 
not buy most of the bonds that it would be helpful to buy under those 
circumstances. 

I say to you that I have gone to the counsel for the debtor and for 
Allegheny Corp. and for other important interests and asked them, 
if they questioned the correctness of my conclusion on that, to appeal 
from the decisions of the district court which have held that you 
could not use the funds that way; and, although they have been rep- 
resented by some of the outstanding law firms of this country, they 
have never had enough confidence in that position to do other than 
plague me about my opinion in the matter. 

They have never been willing to test that issue in the appellate 
courts, and they have not done so. 

I submit that when you have eminent law firms like Donavan 
Leasure in New York, White & Case and other important firms like 
that—you have Senator Wheeler and Senator Wheeler’s son—he has 
been in this proceeding for years, and the Senator is in it now, as 
I expect you all realize. 

They are all able lawyers. Not a one of them has seen fit to chal- 
lenge that position and take the matter to the courts. I think it 
entitles you to reach a conclusion that they are not very much opposed 
to the conclusion that I reached. 

The CuairmMan. Reverting to the point you and I were talking 
about, about the equities that have been thrown in the ser: ap heap by 
the ICC, as an American citizen, a man interested in corporate invest- 
ments, do you not think some way can be devised, with the principles 
we have in this country, whereby when we consider reorganization 
that some equity can be given in the form of script or something, so 
that if the stock of the Missouri Pacific becomes good they would 
have some raincheck, so to speak ? 

Mr. Davis. I think many parties in the proceeding have feared that 
kind of settlement for a good many years. But I would like to say 
this to you, Senator, because I know you think about these problems, 
and I would like to point out to you: You know 20 years is a long, 
tortuous trail to drag creditors and stockholders and othe ‘rs over, and 
to keep the courts and the Commission involved in such a proceeding. 
But do you realize, sir, it was not until 10 years after the Missouri 
Pacific aes in that the Supreme Court first handed down its opinion 
in the Milwaukee and the Western Pacific cases which interpreted the 
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law and which required every plan t then in being, practically, to go 
back | ecause they had not properly interpreted the law ¢ 

The Cuamman. Did vou read Justice Frankfurter’s decision in the 
Seaboard ease ? 


Mr. Davis. Yes: I did. 


Phe CoarmMan. Did it please you? 

Mr. Davis. Yes: it did. 

The CHairaan. It did me, too, sir. 

Mr. Davis. Yes: I think it was an interesting discussion, but I will 


tell you, Senator, the difficulty in these eases is, I find, that in a case 
like the Missouri Pacific, which has 25 important railroads all tied 
up In one pac kage which operate through some of the most Important 
States in the West and Southwest, there are so many ramifications to 
th proceeding that to attempt to try to sit in the one chair before an 
ntelligent committee of the United States Senate and give you any 
real comprehension of it is a terrific task. 

The CHatirnMANn. We thank you for the compliment. That part o] 
it really is a compliment. 

Mr. Davis. I am quite sincere. 

| (CHAIRMAN. I know you are. 

Mr. Davis. I would not try to mislead you, and when I tell you 


Lie ounsel of the Mi SSOUTI Pac fie and his coun el would lov ~to have 


this railroad out. that isa fact. Itisa torture. 
I have not been there 20 years, but I practically — mv life asa 
lawyer by taking on a job that the trustee told me he thoueht would 


be ended in 18 months. 

I refused to take this job when I was asked to be counsel for the 
trustee because I was a free lawyer and I had a big law firm and I was 
the head of it and Iwasa freeman. I have not been free for 18 years. 

Phe CHarMan. Hope deferred maketh the heart sick. 

Mr. Davis. I feel very much that way. I want you to know that the 
trustee and his very able organization would be nd every effort to see 
hat this railroad came out in a decent, honest reorganization. If 
there is anything we can do to contribute to that, you can rest assured 
ve will give our best. 

Senator ScnorpreL, Is Mr. T. C. Davis going to testify this after- 
noon ¢ 


Mr. Davis. Yes, he is; right away. 


TESTIMONY OF T. C. DAVIS, CHAIRMAN, MISSOURI PACIFIC 
RAILROAD CO. 


The Cuatrrman. Will you hold up your hand, sir? 
Do you solemnly swear that the testimony you are about to give 
will be the truth, the whole truth, and nothing but the truth, so help 
vou God ? 

Mr. Davis. I do. 

The CHarrman. Thank you. 

Mr. Davis. On the 31st of this month, the Missouri Pacific will have 


been in reorganization for 20 years. I “th that is too long a time 
for any railroad to remain in the hands of a court and a trustee in 
bankruptcy. ‘There may be those who will follow me today who will 


disagree with this, but, when they do so, they must bespeak a personal 
economic interest in the continuance of this reorganization which I do 
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not believe is in keeping with the expressed intent of ¢ ongress either 
in passing section 77 or more particularly in passing section 20b, the 
so-called Mahaftie Act. 

It should be remembered that section 77 of the Bankruptey Act was 
passed for the express purpose of speeding up railroad reorganiza- 
tions. It was primarily because it failed to achieve this objective that 
Congress passed section 20b of the Interstate Commerce Act afford- 
ing railroads not in reorganization expeditious procedures for avoid 
ing the dreaded bankruptey into which so many railroads fell and cid 
not emerge for a lone, lone time. 
ization the same expeditious procedures for vetting out of bankrupt y; 
providing the judge in charge of the bankruptey proceeding in his un 
reviewable discretion granted the bankrupt company permission to 
file an application under this section. 

Pursuant to my desire and the desire of the board of directors, we 
want to bri 1g to the earliest possib le conclusion the Missouri Pacific 
bankruptey aeaniietin Based on past experience and the advice of 
our counsel, we are convinced that unless the Missouri Pacific is per 
mitted to avail itself of the expect iou procedures permitted by the 
Mahatlie Act, our railroad will remain in bankruptey for a minimum 
of 3 years and probably for 5 years. For this basic reason, we advo 
cate the passage of S. 978. A very brief review of the history of the 
Missouri Pacific Railroad Co. reorganization may be of value to your 
consideration. 

The original petition in bankruptcy was filed on March 31, 1933. 
The Commission issued an original report on January 10, 1940. This 
report wi as based on p ylans of reorganization prese nted to the Commis 
sion for each of the three principal debtor companie s, namely, Mis- 
souri Pacific, New Orleans, Texas & Mexico, and the International 
Great Northern. 

The Commission issued a supplemental report on April 10, 1940, as 
a result of petitions filed by various parties. The plan, as approved 
in the supplemental report o the Commission, proceeded on its slow 
and expensive way through the courts. While in the process of con- 
sideration by the courts, the plan was sent back to the Commission for 
further proceedings in accordance with the applicable provisions of 
section 77 to provide the Commission with the further opportunity to 
consider whether in view of the changed conditions arising since t] 
formulation of the plan, the plan could be improved. As a result of 
its further consideration, the Commission issued its report approving 
a new or modified plan of reorganization on July 4, 1944. 

In October 1944, upon petition of various parties, the Commission 
issued its third supple ‘mental report modifying the provisions of the 
plan approved by it in July. This plan, as approved by the Commi 
sion, again proceeded on its way through the court procedures. 

On September 9, 1947, the United States Circuit Court of Appeals 
vacated and set aside the district court’s order approving the October 
1944 plan. The circuit court remanded the case to the district court 
with directions to return the plan to the Interstate Commerce Commis- 
sion for reconsideration because of the substantially changed condi- 
tions that had taken place in the interim. 

After hearing, the Commission issued its fourth supplemental 
report on August 2, 1949. This report was further modified by the 


Similarly » SeCT ion 20b was designed to pro\ ile railroads In reorgal 
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Commission’s fifth supplemental] report dated December 28, 1949. 


Vhis 1949 plan of the Commission, like its predecessors, started on its 
arduous journe Vy through oy court proceedings. I might Say at this 
point that the proceedings are lengthy, cumbersome, and expensive 


primarily to the debtor ames out of whose estate the lawyer's fees 
2nd other costs are paid. They provide first for review of the Com- 


mission’s plan by the district court, from which order an appeal may 
be taken to the court of appeals. Any order issued by the court of 
appe ‘als is subject to a Lapp lication for writ of certiorari to the United 


States Supreme Court. 

After the plan has been finally approved by the courts, it then must 
be submited to each class of securityholders affected by the plan for 
their approval. This balloting is conducted by the Interstate Com- 
merece Commission. The results of the balloting are submitted to the 
district court, and the district court may either enter an order con- 
firming the plan or refusing to confirm the plan. If it enters an order 
confirming the plan, that order is subject to appeal to the court of 
—— and the order of the court of appeals is subject. to the issuance 
of a writ of certiorari by the United States Supreme Court. Addi- 
tion: a review of a plan under the bankruptcy statutes may be obtained 
on application of any party through the filing of a petition under 
section 208 of the Bankruptcy Act. 

In the summer of 1951, the group of institutional investors holding 
first and refunding mortgage bonds of the Missouri Pacific, filed a 
petition under section 208 with the Interstate Commerce Commission. 
The filing of that petition under the statute immediately stayed any 
further proceedings in the court with respect to the plan. 

The Interstate Commerce Commission held a hearing on this peti- 
tion in November and December of 1951. Asa result of that hearing, 
the Commission found that conditions had so changed since the is- 
suance of their report in 1949 as to require reconsideration of the 
1949 plan by them. The hearing on such reconsideration is scheduled 
for April 8. On the basis of the Commission’s finding, it seems highly 
probable that the 1949 plan will be modified by the Commission, and 
the whole legal proceeding under the Bankruptcy Act that I have 
outlined will begin again. 

Accordingly, we believe the only way in which the Missouri Pacific 

‘an be removed from bankruptcy in the near future is to avoid the 
dow and cumbersome procedures of the Bankruptey Act and to make 
available to the Missouri Pacific the expeditious action that can be 
ichieved under section 20b., 

By way of contrast to the Bankruptcy Act proceedings, let me 
recite the history of the Central Railroad of New Jersey. The Cen- 
tral Railroad of New Jersey had been in reorganization for many 
years. I think it was slightly more than 10. 

After the passage of section 20b, the Central Railroad of New Jer- 
sey secured permission of the United States court to file its applica- 
tion under section 20b. It filed its application with the Commission 
on August 2, 1948, and the Commission on July 28, 1949, notified the 
=_— that it had approved a plan of reorganization under section 
POD. 

On August 30, 1949, the Central Railroad of New Jersey emerged 
completely from bankruptcy. This shows that a railroad can re- 
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organize under section 20b in about 1 year, in contrast to the decades 
that are required under the Bankruptcy Act. 

In passing, 1t may be noted that under section 2Ub there is no pro 
vision as there is in the Bankruptcy Act for the payment of legal fees 
out of the debtor’s estate. This may be one of the reasons for the 
expeditious action and lack of delay that has differentiated section 
2Ob from section 77 proceedings. 

In passing House Resolution 2298, which became section 20b of the 
Interstate Commerce Act, this committee pointed out that the bill was 
designed to pros ice simpler and less expensive meals of reorganiZa- 
tion for railroads contemplat ne or needing financial modification. 

It further stated and | quote: 

Basically, its principal use will be to avoid the lengthy, cumbersome, and 
expensive section 77 procedures for railroads herenfter desiring to modify their 
financial structures. 


The report continued, and J quote: 


The committee is of the opinion that there is no logical reason to make avail 
able to railroads which may find themselves in financial difficulties in the future 
the advantages of the new streamlined procedures provided for in the bill and 
at the same time deny these procedures to roads presently in financial difficulties. 

The report specifically referred to the Missouri Pacific Railroad 
Co. 

Section 4 of S. 978 is designed w holly and solely to achieve the ob- 
Jectives set forth by this committee in passing section 20b. As sec 
tion 2Ob now stands, before a railroad in reorganization such as the 
Missouri Pacific can file a plan of reorganization with the Commis 
sion, it must secure the assurances of assent from at least 25 percent 
ot its security holders, including not less than 2d percent of its bond- 
holders and an order from the court having the railroad in its custody 
granting permission to file such application with the Commission. 

The order of the court granting or denying such permission is not 
subject to review. It is our belief that a railroad which has demon- 
strated its solvency by earning its fixed pha one — a half times 
_— the 10 years pre ‘eding the filing of its application should not 
be dle spr ived of streamline “cl, less « tunbe srsome ca less e sp nsive proce- 
dures afforded by section 20b. ‘The only basis upon which a railroad 
is forced into reorganization is its inability to meet its fixed charges. 
i xcept for the eat: istrop yhie de pression of the thirties, the Missouri 
Pacific would never have been in reorganization. 

Its average earnings over the last 10-year per iod have exceeded the 
average of its fixed charges by more than 60 percent, despite severe 
floods and a crippling strike in 1949 which closed its property down 
completely for many weeks. Over the period of the last 11 years, its 
average annual earnings have exceeded its fixed charges by 70 percent. 
Its earnings on its common stock in the years 1950, 1951, and 1952 have 
been $16.66, 39, and $13.70, respective ly. During this same 3 years, it 
earned $24.23, $15.58, and 328.51 on its preferred stock. Only in the 
year 1949, the year of the crippling strike, has it failed to make sub 
stantial earnings on both its preferred and common stock, and even 
in that vear it more than earned its fixed charges. 

I might say here that Senator Dearmont just testified that the Mis 
souri Pacific had $81 million. They have just paid on Monday of 
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last week, I think, $10 million, so that was $91 million. I was not 
far from it at that time, and there is a ‘ot of money in subsidiaries 
that is not counted. 

Mr. Dearmontr. May [ just say the figure I gave you was at the 


end of the year. The $81 million or $82 million was at the end of 
the year. { did not have the figure up to date. It is true that there 
was some interest paid Wn the last wee k or SO, about sil million. 

Mr. Davis. I still stand on the $100 million. 

Why should a property which has almost $100 million in cash 


and cash equivalents in its treasury have to remain in bankruptey for 
another 5 years ¢ 

The CHatrmMan. That is what I would like to know. 

Mr. Davis. We are unable to understand opposition to this bill 
by anyone who does not have a personal interest arising out of the 
continuance of the trusteeship of the railroad in reorganization. 

In order to eliminate the remote possibility that a railroad com 
pany in reorganization might file a plan with the Commission merely 
to hold up final consummation of a plan under section 77, we support 
an amendment which will require as a condition precedent to the 
filing of a plan under section 20b that the company shall obtain pre- 
liminary assurances of assent from holders of at least 25 percent of 
the ageregate amount of all securities, including not less than 25 per- 
cent of the aggregate amount of all creditors’ claims affected by such 
ne el It is obvious that if the company was filing a plan merely to 
hold up final consummation of the proceedings under section 77, 
it could not obtain the assent of 25 percent of the bondholders and 
stockholders to the filing of sucha Pp vlan. 

The present act gives the Commission only 12 months to complete 
a reorganization under section 20b. We hope and anticipate that 
we can complete a recapitalization of the Missouri Pacific within 12 
months. However, in order to avoid possible legal difficulties and 
to insure that our 20b plan is not stricken down when it is almost 
complete, we support the extension of this 12-month period to 18 
months, which is more in line with the average time which the Com- 
mission and railroads are required to complete recapitalizations under 
section 20b. 

And I would like to reiterate, Senator, that if the court grants our 
petition, which we expect to file this week, and lets us file with the 
Commission our plan, I am satisfied, in my opinion, that we will be 
out of this reorganization within a year. 

Now, Senator, there were a number of points raised here this morn- 
ng which I did not expect would come up, but did, and I would like 
to just refer to them for a moment, if I may. 

The CHarrmMan. Proceed. 

Mr. Davis. There were a lot of remarks made about this plan that 
we have sent out. I want to say before that plan was drawn up I 
talked with hundreds of security holders and railroad analysts and 
other experts in the country, and that I drew the plan which had 
to be submitted to the court in such a manner that it would conform 
with what the Commission has done in the past in large part, and 
v Iso to elicit the support of the security holders. 

I could have drawn it in a different way and given a lot of bond- 
holders more than we gave in this plan, and I am sure that we would 
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have gotten more votes. As it was, we were filing, I think, approxi- 
mate sly 15 percent of all the security holders who have assented, and 
we have been unable to reach many thousands of security holders 
because there is no list that we have to work with. 

That is why we are asking that this act be amended, to put it in 
conformity with section 77 on the voting. 

There was a great deal of testimony here this morning, or comment 
on what have you about one-third of the people being able to vote a 
plan in. Well, that is just the same as 77. It is exactly the same 
language and the same method of voting. 

We do not believe that any railroad reorganization should be placed 
in such a position that a small group of people holding a few million 
dollars’ worth of a bond issue could forestall and stop a reorganiza- 
tion such as they might be able to do under this 75-percent provision 
in this act. 

You must know that there are many bondholders who will never 
vote on any plan, so you have to exclude those, and they are a part 
of what is le ft of the 100 percent, or the 25 percent. 

Now. the lists are so bad of the owners of these securities, and it 
is so difficult to find them, and there are so many securities of this 
railroad in the hands of the courts in trust estates—that is where 
owners have died and they have left them. We have been all through 
this recently in trying to locate security holders, so I am very cogni- 
zant of it. 

The CHatrMan. It might interest you to know that the zeal of some 
men to put reorganizations through is evidenced by the situation in 
the New England Railroad case where they gave a certain percentage 
of assents—one of the directors went out and bought on the open 
market enough stock there and had it voted and then sold his stock 
and took the loss on his income tax. 

Mr. Davis. Now, there was another question raised here about the 
plan having been sent out. Let me say that this plan was submitted 
to the ICC before I sent it out, not for their approval, because they 
do not approve a plan at this stage. But, we did submit the plan and 
we submitted the letter 

As a result I sent out a second letter. May I just read one para- 
graph in this letter. 

In order to be certain that the assurances of assent heretofore or hereafter 
received comply with the provisions of section 20b which requires “assurances 
satisfactory to the court of acceptance of such plan from holders of at least 75 
percent of the aggregate amount of all securities, including not less than 25 
percent of the aggregate amount of all creditors’ claims, affected by such plan,” 
the Director of the Bureau of Finance of the Interstate Commerce Commission 
has suggested that the following information be sent to you so that the material 
you receive may comply with the proper standards of correctness and sufficienc) 

Iam sure that the decision would not have been made if the plan was 
what some people who testified here this morning seem to think it is. 

Neither do I think, Senator, that threatening this committee with 
litigation as to the constitutionality of section 20b and these amend- 
ments seems to be a peculiar course for our antagonists here, or those 
against this legislation to assume. 

“He advised that liti igation may be carried all the way to the Supreme 
Court and probably consume a period of 3 to 5 years. 

Now, I do not think that is—well, let’s call it kosher 
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There is one other matter: In the formulation of this plan I do 
not think it is necessary to defend this plan here aud I never intended 
to mention this plan until these matters were discussed this morning, 
but the trustee’s normal vear’s earnings were figured to be S19 mil- 
lion of Missourt Pacific, and this plan that is back in the Commis 

on now was formulated on the basis of that $19 million earnings, or 
the S25 million fol the entire system, and the fivures as of December 
31, 1947. 

That is 6 vears ago. There cannot be any question that the Com 
mission is going to revise that plan and write a new plan. And IJ 
notice in the hear Ing vet to come soon that the financial officer of the 
trustee will testify that for the next 6 years the Missouri Pacific alone 
will earn in excess of $33 million per vear. That is his forecast. 

I would like to state the conclusion of the Commission on the 202 
proceedings : 

We conclude and find that the increased earning power of the Missouri 
Pacific Railroad Co. and of the International Great Northern Co. in dollars and 
the increased value of their investments, as a result of the Korean war and 
tl tional defense mobilization program, and the present apparent necessity 
of maintaining the national defense after the completion of its rebuilding, to 
gether with the stated executive and legislative recognition of the need for 
measures to stabilize the national economy and the adoption of laws to that 
end, constitute developments which have occurred since approval of the plan 
of reorganization for the debtors, which were not provided for in such plan, 
ind which make it necessary for us to reexamine and reconsider such plan 
pursuant to the provisions of section ZOS (b), title IT, United States Code, and, 


i 
if necessary, to modify it in order that, if consummated, it may be fair and 
equitable and in the public interest and compatible with the provisions of 208 


of United States Code, title II, and section 77 of the Bankruptey Act A 
questioned findings not discussed 
(nd so forth. 

The CHatrmMan. Colonel Davis, in view of what you read there 
and in view of the record ot phenomenal earnings ot the Missouri 
Pacific Railroad, in an increasing crescendo down through the years, 
since the company's stocks have been decreed to be ho wood, do you 
not think it would be better if we all join together in singing the 
doxology, “Praise God from whom all blessings flow”? 

Mr. Davis. ] certainly do. 

The Cuaimman. I am doing my best to get the stockholders and 
bondholders to go in and get this railroad out of receivership under 
20b. ‘This is only asked in order to expedite and stop any blockage 
from anyone in order to get this job done. 

Senator Bricker. You say within a year under 20b you will be able 
to have this plan out of the Commission and ratified / 

Mr. Davis. I certainly do, Senator. 

Senator Bricker. What would be the effect of this bill now before 
the committee on that program ? 

Mr. Davis. It would permit us to move with considerably more 
elasticity. It would permit us to get this job done. 

As I say, the principal thing and the thing that worries me about 
this reorganization is this finding 75 percent of the bondholders. I 
may point out in that, Senator, that in the recent voting that Senator 
Dearmont referred to this morning, in the case of several issues, if 
[ recall correctly, there was slightly over 50 percent of the bond- 
holders who voted and certainly the trustee sent, I would guess, cer- 


e ha 
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tainly a carload of mail—I do not remember the amount, but it was 
a tremendous amount of mail he sent out trying to find bondholders. 

Senator Bricker. Will you just briefly, then, explain to us how 978 
would speed up that proceeding, which is under 20b / 

Mr. Davis. It would speed it up by letting us change this voting 
so we could find the security holders and vel this plan through. 

Senator Bricker. Which plan, the one now pending or the one 
you are going to propose ¢ 

Mr. Davis. The 20b pl an. We will file that this week with the court 
in St. Louis. 

The Cuatrman. Of course, it is difficult to find bondholders when 
bonds are not bearing nterest and the coupons are not cashed ancl 
when bonds would be held in brokerage accounts for people all over 
the country. That makes it very difficult. 

Mr. Davis. That is right. 

Senator Bricker. In what other way would 978 speed up the re 
reanization program ¢ 

Mr. Davis. There is mother provision im here on voting on the 
plan. a ie Commis lion IS not set up to handle the voting, so they say, 
and it was desirable to have this voting carried on by a bank or 
trust company, and that is anothe: provision W ch should hurry up 
the voting and the re ults of the voting. 

Senator Bricker. If 978 is not passed, do you think there will be a 
delay in your ?Ob case ? 

Mr. Davis. Well Senator, I do not know, We think it would o1 
we would not have asked for the legislation. 

Senator Bricker. This legislation is spol sored largely by the Mis 
sourl Pacifie / . “ee 

Mr. Davis. Yes, sir. We have sponsored it. There are others too, 
| am sure. | ain interested in the leg slation but Lam not carrying 
the ball on it, in fact. 

senator Bri KER. What othe. roads are terested in i 


lo vou 


KNOW 
Mr. Davis. | do hot know which roads ire 1nvere sted, but I ao know 
this would facilitate roads that are not in receivership getting under 


20b and getting the 


Senator Scuoerret. | have been asked by another Senator who 


job done. 


does not happen to be a member of the committee, but who has some 
interest. in havn he swe qaesreee asked you. 

The first ques stion is, **W ho 10 1S paying the legale xpense for the debtor 
corporation in this instance?” 

Mr. Davis. In this instance? 

Senator SCHOEPPEL. Yes. 

Mr. Davis. The debtor corporation is paying it just like we expect 
to go to the trust estate, as all the lawyers do, to go to the Commission 
and ask for an allowance. 

Senator Scuorrrent. What interest does he or do they have in the 
Missouri Pacific Railroad Co. ? 

Mr. Davis. What interest does who have, sir? 

Senator Scuorprer. Well, I presume those who are going to be the 
recipients of these fees or the expenses. I take it these are the two 
questions. 

Mr. Davis. I know of no interest they would have in this, any more 
than other men who have positions in this case. There are a great 
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many of them. I do not know how many, 50, maybe, lawyers, in this 
case, and they all fo To the Commission and ask them for fees and ex 
penses and the Commission sets up a hearing. 

Senator Scnorrrer. That is an accredited procedure that is fol 
lowed ¢ 


Mi. Davis. 


rel 


That is right. 
HORPPEL. And then it 
must b ide 


at is miaht. 


~ m1 


the C on 
In justification of those requests ¢ 


Senator, and then it goes to the court and 


atol is serutinized by om 
md how hes 


Mr. Davis. 








e court mav erant it or reduce it. 

The CuatrmMan. There was a famous railroad reorganization case 
vhere a mel iber of the Hou ( ot Representatives was connected and 
1 1 | ef , my th . 
he rendered his bill fo SZOO O00, Phat ain't hav, either. 

“ ito Bru KER. There has to be a show Ing both before the Com 

1 » ! 
Ol adie the « il I { ere i henefit to the estate ¢ 
\| D Avis. Phat correct They hive l ithe ePXTE sive hie wih? 
r 1 1 ! 

Nel or SCHOEPPEL. Phose ie the Only questiol I have Senatol 

| Cramman. Are there other question Mr. Bricker ? 

Wi int to thank you for coming before us. 

Mr. Davis. Thank vou very much. 

Phe CrairMa \ » there other witnesses who wis ti appeal tol 
' eainst this legislatio 

If Ot. tp comniitter vel ye l d subject tot t eall of the ( il 

Ss I \ ~ | »>N. OLIV RESP! ING §& 17S 
\ hearing betore t ( ! fh ( mirmin suggested 
| ht é i pyle ( ( thie eV" i he j tute 
a ie he The nendments 
} be discu | ( { ( ft of the } wl h would amend 
12) f I » ( filing « pplic ol } en ers 
vers] np x nder se i7 ¢ he Bat 
rup Act l \ ( t tl SO" ! and ‘ ime S ire S 
\ ndmet1 ( ered | - t Sehoe ( to ubstitute th word “approv 
i for the word ‘ fir in line 6, page 5 of the bill, and the word 
: for *%< firmatic 1 fe helo We belie th an im 
! ( nt of this section 
Amendment by the por } } I Sips Tute i ng in lines 17, 
l If) page 5 of the bi tl ‘ hat ddition t thte earnings test, the 
applicant must present to the Commission assurances of assents from 25 percent 
of the holders of the securities 

In our judgment this change does not cure the unsoundness of the proposal. 
We think the prop 1 is amended is still nsound f the following reasons 

In our judgment an earnings test such as provided in the bill is funda 
me lly unsound. The earnings test st provides a hard and fast rule for 
uniform application regardless of whether the facts justify relief It does not 
take into account the amount of interest in default. or the resources available 
for liquidating or reducing any of these obligations in the event the equity or 


section 77 proceeding were dismissed. We stated in our original statement be 
fore the committee our general views as to the impropriety of the use of an 
earnings test 

(b) This provision still does not afford an opportunity for the exercise of 
discretion by the court. Judicial determination is necessary to make certain 
that proper representations are made in the securing of these assents and as 


Assurances of are not binding and 
holders frequently them upon request without careful analysis, 
realizing that the final vote counts. The filing of the plan under this provision 
would result in delaying completion of the section 77 proceeding for a maximum 
period of 12 months or 18 months (as provided in the bill) even though there 


assents 


to the practicability of the plan. 


security sign 
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might be little probability of the requisite percentages of affected security 
holders assenting to the plan. 

We stated at the hearing that these proposals in effect represent special 
legislation to benefit speculators in 2 or 3 railroads at the expense of impairing 
the credit of the railroad industry as a whole. It developed at the hearing that 
it Was even more an extreme situation than we had understood. The proposals 
of the bill (except those amendments suggested by the Commission) are primal 
ily for the benefit of speculators in only one railroad, the Missouri Pacific. The 
committee can take jJuadic al notice ol he fact that the common stock of the 
Missouri Pacific has sold as low as 15 or 20 cents per share. No interest has 
been paid on some of the fixed interest-bearing debt for at least 20 years. To 
reinstate the highly speculative stock (upon which dividends have never been 
paid) under such conditions and at the expense of the investors in the obligations 
of the company seems to us to be certainly special legislation 

If the committee should decide (we think unwisely) to legislate specially 
for the Missouri Pacific 





uation, we respectfully suggest that the amendments 


sought by these speculative interests be labeled as such. At least, they should 
be confined to paragraph 13 of the Adjustment Act so as not to affect the appl 
eation of the act generally (particularly eakening of the assent provisions, 
lines 21-25, p. 2) in the future for the broad purposes of readjustments by pre 
sently solvent railroads 
Com) ri ONY S. 978 

At page 9 of the hearing record Mr. Oliver stated that igraph 13 of section 
20b will not apply in the future This is an op n for which he adduced no 
supporting evidence and which is wholly inaccurate Phe is no | tation on 
the effect of paragraph 1: n fu e railroad re ! iti At pages 10-11 





Mr. Oliver stated that the change in the voting provisions of the first section of 
S. 978 would permit one-third of the holders of an outstanding security to make 








a plan effective against two-thirds of such security ho rs. Such is not the 
“ase unless the two-thirds, after being fully informed that a plan approved by 
the Interstate Commerce Commission was being vote upon, refrained from 
voting the ballot sent to them with the plan and explanatory material approved 
by the Commission ro the contrary, 34 percent of those voting in any class 
could block the plan Furthermore, under the proposed amendment a report of 
those voting against the plan w d have to be sup] d to the Interstate Co 
merce Commission and considered by i 1 Safeguard that not required 
present law 

Mr. Oliver’s statements with respect to le l safeq re il irate and 
contrary to the procedures outlined by the Commission in cases under section 20b 
and the decisions of the courts in such cases. His statements with respect to 


speculators are wholly in error in that the requirement of obtaining the assents 
of 75 percent of the holders of each class outstanding places a high premium 
on speculators withholding their vote on the plan in the hope that they may be 


bought off. The whole purpose of this bill is to minimize the possibility 

small group ot speculators buying up a s ficient amount of the securities of a 
railroad seeking modification of its capital structure der section 20b and there 
by holding a pistol at the head of the railroad company in order to obtain 
special favors for their particular security or for the purpose of getting some 
party interested in the reestablishment of the credit of the railroad to buy them 


off 

Mr. Oliver concedes that the Mahaffie Act has the purpose and effect of im- 
proving the credit position of railroads and that Congress has so found. He is 
therefore wholly inconsistent when he states that the present bill which is 
designed to aid both solvent and insolvent railroads in adjusting their capital 
structure under section 20b would have the opposite effect and impair railroad 
credit. 

Mr. Oliver’s comments on section 4 of the proposed bill seem to be rather 
rambling and inconsistent. He objects to an earning standard despite the 
fact that it is upon earnings that all plans of recapitalization or reorganization 
are based. He says that the court has the obligation of reviewing a proposal 
under section 20b to see whether it is practical and whether it stands much 
chance of ultimate approval. There is no indication in section 20b that the 
court has any such prerogative. In any event the amendment of the com- 
mittee answers both of the objections raised by Mr. Oliver. Obviously, if the 
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l, it would be impossible to secure the assents of 25 percent 











vA were lI pp i 
of the outstanding security holders, including 25 percent of the bonds Simi 
1 the obtaining of this percentage wonld indicate the substantial chances 
success of the plan filed with the Commission or one similar to it which the 
ission might ultimately approve Congress in passing this act set 25 
percent as the percentage of preliminary assurances that need be obtained 
The Comn on has heard a great many cases under section 20b when the 
nt obtained indications of assent from a far lesser number. We cannot 
7 hy Mr. Oliver or his clients have such a strong objection to per 
ttiy the Cor ission to consider a reorganization plan und section 20 b 
Mr. Oliver stated in his earlier testimony that they supported section 20b and 
‘ t 1 won iw and that it afford n expedition inner for a railroad 
ipital strueture He again raises the specter of speculators in 
h tl provisior f the bill indicating that they may in some way 
ene ¢ this proposn nee any plan under 20b has to be approved by 
I ite ¢ ere Com sion I am unable understand how Mr 
) elud he spec ors would be benefited more under it than under 
77 unl he a ises the Commiss of competence in administering 
?Ob 
! ‘ he unsel f trustee in reorganization, I 
} \ \ y i] 1 to 
( he com ¢ S la re that \ ‘ he 
cLiece ( hie tain } pre I 
4 ‘ ‘ n ) he te Ne t¢ Reed I } 
( ke cable ad I CO! l 
ee show, this was done as the result of long con 
nvest tions by this committee and by committees of the House 
Rey ‘ | eal expediting 1 oad reorganizations 
y { ‘ to such reorganizations would receive just and 
ble consideration al treatment nder any plan approved by the Com 
nd 1 
Mr. Dear nt on page 42 of the record that the bill deni 
‘ ( eding the right of saying a word or lifting a 
pp he filing of an app ition under section 20b by a railroad com 
| \ gv es the mendment suggested by the ponsors of the bill 
s that all security holders and in particular the creditors shall 
ive ‘ ndicate preliminat assent to the plan before an application may be 
d with the Cor : n. Obviously, if the application had only the purpose 
| ng been filed ndicated by Mr. Dearmont at the 11th hour, the 
f ‘ er Ol d othe secu \ ders could not be obtained by the 
d « pans The amendment of the sponsors completely answers the 
bjection if the counsel for insofar as they indicate that S. 978 
1 le ed for purposes of , than expedition 
\t page 44, Mr. Dearmont comments on the work done by the trustee in prep 
m for the forthcoming proceedings under section 77 which he says would 
e entirely wasted if this amendment were adopted This, of course, is not true 
ce the evidence to support a plan under section 20b is substantially the same 
as the evidence required to support a plan under section 77. The material pre 


pared by the trustee could in large measure be used in a section 20b proceeding. 
There might be some adjustments required, but the substance of it would be 

ghiy useful to the Commission in considering a 20b petition 

Mr. Dearmont also makes the same error with respect to the application of 
the bill as was made by Mr. Oliver. The bill is general in its application and 
vould apply equally to any present railroad reorganization or any railroad that 
goes into reorganization in the future 

On page 46, Mr. Dearmont launches into a challenge of the bill sponsored by 
Senators Johnson and Capehart. He states that the purpose of the bill is dia- 
etrically Opposite of that stated by the sponsors of the bill. On this same page 
he states that “There isn’t any chance to reorganize a railroad under the Ma 
haffie Act, setcion 20b, unless the railroad is solvent.” This statement is in 
keeping with Mr. Dearmont’s challenge of the integrity of the proponents of this 
bill. As Mr. Oliver testified and as the records of the Interstate Commerce Com 
mission disclose, an insolvent railroad has already successfully availed itself 
of the provisions of section 20b and achieved a reorganization in approximately 
1 year 

Mr. Dearmont at page 47 says the talk about the Missouri Pacific being solv- 


ent “is a travesty on the facts” and yet the reports to the Interstate Commerce 
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Commission by the trustee for whom Mr. Dearmont appeared reveal that Mis 
souri Pacific alone has assets in excess of $797,000,000 and an earned surplus 
of $45,626,000 In addition the stockholders of the Missouri Pacific have at 
equity in the surplus of its subsidiaries. The total equity of Missouri Pacific 
preferred- and common-stock holders in capital stock and surplus of the M 
Pacific and its subsidiaries totals $275,865,000. It could with ease pay ¢ 





of the accrued interest on its debt in cash and securities that would sell at par 
gnore the 


amendments proposed by the sponsors of the legislation and assert conclusions 





or above Senator Dearmont’s comments on cross-examination i 


of law which are in contradiction of the decisions of the courts heretofore made 
on section 20b and on section 77 
On page 56, Mr. Dearmont states that even if the Commission modifies the 


149 plan it is quite possible to conclude the reorganization of the Missouri 








Pacific under section 77 in 18 months The 20-year history of the Missouri 
Pacific stands in contradiction to this prognostication. Mr. Dearmont’s predic 
tion of 1S months might be compared with the prediction eof the trustee to M1 
Dearmont back in 1936 when he advised Mr. Dearmont that he thought the re 
organization of the Missouri Pacifie “would be ended in 18 months.” 

At the top of page 57, Mr. Dearmont states that se n 20S, which apparently 
he decries, placed in the hands of a party to the Mis i Pacific proceeding the 
opportunity to delay and de and delay I wish to eall vour attention to the 
fact that it was not a « mol ock holder who filed the petition unde ection 
208 which returned the plan to the Commission, but in fact, Was a group com 
prised of most of the bondholder representat s 

Mr. DeLancey Smith ii is testimo at the bottor page 64 and at the toy 
of page 65 speaks of the exercise of discretion | t Federal courts indicating 
that the Commission is incompetent to pa I s of reol nizati 
Of course, under section 77 » Commi and not the ¢ I is charged with 
this primary responsibilit He also says that he is particularly interested it 
preserving the present provisions of section 20b beeaus we woul ive an 
opportunity in the courts to review the legal contentions and appeal from a wrong 
decision by the court or the Commission directly Under section 20b, as pres 
ently written, no appeal is permitted from the decis of the district court eithe 
granting or denying permiss n to e application Inder section ZOD rhere- 
fore, | am unable to follow this fundamental point in Mr. Smith’s argument 

On page 67, Mr. Smith indicates that would be } ¢ der sé on 77 te 
put a new plan through in 12 months at the outside Again this seems impos 
sible to us in the light of the provisions of section 77 a the ory of a ra 
road reorganizations, including the Missouri Pacif 

On page 70, Mr. Smith said that he knew of no State law that permitte di 
fication of stock structures without the consent of 75 or 67 percent, but he failed 
to tell you that the percentage contained in S. 978 is identical with that con 
tained in section 77 except that there is a further safe ird in S. 978 in th 


it provides that not less than 50 percent of the outstanding security holders 
must participate in the vote 

At page 77, Mr. Dearmont stated that wm 1 only 
organize the Missouri Pacific and its immediate subsidiaries in Missouri 
Nebraska and Arkansas. This in our view constitutes a misinterpretation of 
the statute. We see no reason why the International Great Northern and the 
New Orleans, Texas & Mexico Railroad compani ch are the two principal 
subsidiaries of the Missouri Pacific, could not avail themselves of the provisions 
of section 20b as amended 

On page 85 of his testimony, Mr. Dearmont indicated that he was not qualified 
to furnish for the record the operating ratio for the Missouri Pacific, the measure 
of efficiency of management, as compared to other railroads in the Southwest 
In order to make the record complete, I wish to supply the following operating 
ratios for the years 1952 and 1951 taken from Standard & Poor’s Railroad 
Manual: 


nu eould milv re 


ler section 20b y« 











R 52 ) 
Missouri Pacific 77.2 Qi 
Kansas City Southern 0.6 f 


Texas & Pacific 67.8 70). ( 
M issouri-Kansas-Texas ? 
St. Louis & Southwestern 55 ( 














4 RAILROAD REORGANIZATION 


At the same point in his testimony, Mr. Dearmont indicated that in this regard 





the Missouri Pacific was to be distinguished from these other roads because it 
more vulnerable to competition by water than any other railroad company in 
e United State I think that there are other roads that challenge this state 
ent, but in any event competition from competing types of transportation pri- 
ect hie ‘ revenues of the mpany, not its operating rato 
On page 9 \I Dreari nit ated { ‘ rT vers or the debtor had been 
I ed but had me illenged an opinion of Mr. Dearmont that the Missouri 
Pacific could not purchase debt a discount Our counsel to ny knowledge have 
q edt in thie ol nof Mr. | rmont that the funds of the Missouri 
| f e ¢ s nt They advise me that there 
es eof M he \ es any sucl pre 
Ihe relic hat ‘ e tl lebtor could witl 
y nenanrtate deb f e Mis ri VPacifi h 
the ren , rhe t ‘ n the pas is purchased debt and the 
! ot ! othe ri ad n reo! Lion have Gore ikke se 
fin + 1 ’ r Briek as e for the way n wl h S. 97S could 
eTAL f the Missouri Pacific and other railroads 
( gil n ol euf ! p t \ I responded tating 
se esent h sé LOI sé 
+n | Oo reemphas his 
( ind ne rest ¢ 
of ‘ iolder th ¢ 
il I ( npatr n I 
‘ | Inte 1 Cc 
( f ( ‘ ted the plan for a 
‘ ‘ ( l difficult 
j f ‘ ‘ ‘ li t l 1 i I ict 
\ ( ‘ I I ao Le ror hi 
7 e] f those ve g 
| < I ~ is ‘ g l ) ea] 
( ( era nh Vol 
lite re ul ( f the two provisions shows, r¢ 
0) lL yea Vhel 
l ‘ ! ‘ i é iit le 
\\ Y ( { at { a Tereaccey i} ' t¢ 
he following ib d for the record 
H _ % Y OF COMMERCH 
iN ndton 2 D. C., March 18, 195 
i ( W i Y 
C) man. Commit ) he tea Foreign Commerce. 
i ted Ntate enate Washinato I. ¢ 
Dear Mr. CH A } etter is in further reply to your request of February 
14, 19538, for the vie of tl Department concerning S. 907, a bill to amend the 
Lite ite ¢ rhime e Act equiring the Interstate Commerce Commission to 
er, in stoek mod tion plans, the assets of controlled or controlling 
holders, and in further reply to your request of February 19, 1953, for the 
ews of the Department ¢ erning S. 978, ill to amend the Interstate Com 
ree Act in order to expedite and fac tate the termination of railroad reorgani 
ation proceedings unde section 77 ¢ the Bankruptey Act and to require the 
Interstate Commerce Commission to consider, in stock modification plans, the 
nts of controll or controlling stockholders, and for other purposes 
S. 907 would provide ( era é | for securing in stock modification 
plans the assents of conti ed or contre ng stockholders 
S. 978 provides for : ! ir libera iti of the method of securing in stock 
odification plans the a ents of controlled or controlling stockholders and in 
iddition would modify pr ons of the Interstate Commerce Act Which govern 
t handling of voluntary modification proceedings, application for which is made 
hile the carrier in equity receivership or il the process of reorganization under 
section 77 of the Bankruptey Act, by allowing such applications for voluntary 
nodification to be approved by the Commission if the total earnings of the carrier 
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filing of such application had exceeded the total of such fixed charges for such 
period by at least 50 percent 


This Department believes that liberalization of the procedures involved in 


available for payment of its fixed charges during the 10 years last preceding 


securing the assents of controlled or controlling stockholders in stock modification 
plans is in the public interest, since in many cases it is almost impossible to 


receive the assents of 75 percent of the shares outstandi 





In manv cases more 








than 25 percent of the shares do not respond at all S. 907 would require approval 
by only two-thirds of the shares outstanding and voting in each class, a provision 
which appears to provide adequate safeguards for minority interests. For that 
reason, this Department would recommend enactment of S. 907 

We do not believe, however, that broadening the ithority 
Commerce Commission to consider voluntary modification plans for a ¢ 
the process of equity receivership or reorganization is desirable We, therefore, 
are unable to recommend the enactment of S. 978 if secti« t thereof re! 
the bill 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to our submission of this report 

If we can be of furthe <Sist ce intl I tter, p 


Sincerely vour 


My Dear Mr. CHAIRMAN Reference is made to vour letter of February 19, 
1953, requesting the ec ments of this Office neerning S. 978, 83d Cor ess 


entitled “A bill to amend the Interstate Comme e Act in orde to expedite and 


facilitate the termination of railrone reorgan itiol roceedings nna section 
77 of the Bankruptey Act and to require the Interstate Commerce Commissi to 
consider, in stock modilication plans, the asse s of controlled or controllin 


stockholders, and for other purposes,” 


In order to effectuate the purposes set out in the e, the bill would amend 
paragraphs 2,3, and 15 of section 2Ob of the Interstate Commerce Act by striking 
out the portions specified and inserting new language ; set out in the bill Che 
proposed amendments do not appear to affect directly either the interests of the 
United States in connection with the transportation of property and personnel 
or the functions of this Office and no informatior s available here as to the 
necessity for or the desirability of the proposed amendments Accordingly, I 
make no recommendation with regard to enactment of 8S. 978 


Sincerely yours 


INTERSTATE COMMERCE COMMISSION, 
Washingtor », D. C., March 19, 19538 
Hon. CHARLES W., TOBE) 
Chairman, Committee on Interstate and Fore n Commerce, 
lnited Ntates Senate, Washinaton 25, D. ¢ 

My DEAR CHAIRMAN Topsey: Your letter of February 19, 1953, addressed to 
the Chairman of the Commission and requesting comments on S. 978, introduced 
by Senator Johnson of Colorado (for himself and Senator Capehart), to amend 
the Interstate Commerce Act in order to expedite and facilitate the termination 
of railroad reorganization proceedings under section 77 of the Bankruptcy Act 
and to require the Interstate Commerce Commission to consider, in stock modi- 





fication plans, the assents of controlled or controlling stockholders, and for 
other purposes, has been referred to our Committee on Legislation and Rules, 
After careful consideration by that Committee, I am authorized to submit the 
following comments in its behalf: ss 








\ ROATI REORGANIZATION 
ms =UD the prop t nend, w enacted b he Congress a 
f ol enabling railro proper « ‘ to avoid ¢ ensive and lengthy 
hb proceedil Une pro ous railroad corporat are p 
‘ Lily ( ( ol el ecurities, provided that the Commissior 
‘ lifi ind holders of 75 percent of each Class of ected 
‘ t 1 1 al ion 
S OO! eport of Nove é Ll, ov, page 147, cor ned 
Wil end ic 
W f end tha ection 20 ended so oO ye controlled o1 
KI ‘ ag ad cor t | h i Indergoill voluntary 
! ilteratic le hat se ! reg er their assent to such 
) oO ‘ ! ie to they Ve ( he Col “ nto inere ‘ ne 
t end erce ( [ 1 requires such ¢ ses It approva ot i 
| 1 cee l tha reasol e in { I | Cu ta es 
‘ n ‘ l ( Wie rer end cert nh minor amendment 
J oft ¢ ( desc a hie I 1 ‘ 
‘ \ nta Reo ! i I page 40 
Ihe mendmet ! cle nad tl re ns f miaki t he es ed 
n } | eD 
| ! ) ! e] ve rece mended that considera 
é ‘ ! ‘ () ) rite \ ( erce A o tl 
( a nm ¢ erce t e of ol nit ec) ( 
‘ ‘ ’ ‘ 1 ‘ at ‘ ec 
or @ 4 ( ( { ‘ ©] WW thre ( ! Col ‘ } 
ered ( hnading I | I t 
25 el ecu es of wh e so conti ed b 
he carrier, we escribe such perce in exc f 75 perce 
‘ t¢ I DD il Ve aetermine to na 
nd e] ‘ t \\ re that re ‘ I 
\"\ eT ‘ ol ( to Cel he el ents 
‘ ‘ \ enae'e ‘ iv ot ‘ { ) \ I ‘ S 
‘ Ob } ‘ ‘ e desirable 
eq ‘ hat the Commissiot rove 
ed il ( hits il I eo! e re end 
Co ‘ l r eneral rule ind regulations, and 
| on ‘ é ern si I I ( . Lhe 
| ( ‘ ! ‘ rove hn independet Lepo iry to 
I i ( in or he dep 1 ct 
‘ ( ( ! i yy} eed cle l ad t ‘ 
oS 8 X ( i Vt dl or { ph } Co i 
( rie I l i tpt i ( { ( 
‘ edu al ! < pres | 1des 
g the ¢ 1 that proposed alter ns or modifi ons have 
( ( ( 1 lit re Hey oOunt or } r of 
I i ‘ et ll t ‘ ed thie t i thie en Ol 
! D n fe ‘ i he ious classes oO en ties In the 
B & Maine R road ¢ ( ‘ SSIficatlon OF ser ties Dec ea int 
l é d e th tragrapl | irene \ rect: the 
( n te f ected securitic t ch classe t shall deter 
é r us re sona 
rhe dment to paragraph (2) of section 20b which would be mac iV Ser 
nl the bill would adopt two of the recommendations referred to in the last 
| igraph quoted above The fifth sentence of paragraph (2) of section 20b 
res ly provides as follows 
\ letters. circulars, advertisements, and other communications, and all 
incial and statistical statements, or summaries thereof, to be used in soliciting 
the assents or the opposition of such holders shall, before being so used, be 


submitted to the Commission for its aproval as to correctness and sufficiency of 


the material 

This provision has required action by the Commission on all 
any of the parties to a proceeding intended for circulation to 
by the 


accompanying 


the 


facts stated therein.’ 

material used by 
influence the assents 
under consideration 
that under such 


f 
are 
believed 


time when many 
very burdensome. 


securityholders Ata 
work is 


cuses 


It is 


circumstances the processing of the material would be facilitated if the Com- 


mission had specifie discretionary authority to issue rules and regulations which 
would serve as a guide both to the parties in preparing, and to the Commission’s 
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staff in exercising supervision of the use of, such material At the same time it 
would seem desirable to grant the Commission the power to make such special 
requirements in any particular case as it deems necessary or desirable. This 


authority would be granted by the sentence beginning on line 6, page 1, and 
ending on line 8, page 2, of the bill 

Recent experience has indicated the desirability of a further clarification of 
the Commission’s authority concerning material to be circulated to security- 
holders prior to formal submission to them of a plan of modification which has 
been approved by the Commission rhis matter was discussed in a report, dated 
March 6, 1953, made to your committee on S. 9O7 kor the reasons therein 
stated we recommend that the sentence beginning on line 6, page 1, of the bill 
be modified to read as follows: 

“The Commission shall have the power to make such general rules and 
regulations and such special requirements in any particular case in respect of 
solicitation of assents, opposition, assurances of assent, approval or disapproval 
of such holders (whether such solicitation is made before or after approval of 
the proposed alteration or modification by the Commission), as it shall deem 
necessary or desirable; and no solicitation shall be made, and 


l a 


no letter, circular, 
advertisement, or other communication, or financial and statistical statements, 


or summaries thereof, shall be used in any such solicitation, in contravention of 
such rules, regulations, or special requirements 

Section 20b contains no specific authority for designation by the parties or the 
Commission of a depositary for the assents to proposed security modifications, 
nor any directions as to the procedure to be followed in determining that the 
requisite percentage of assents has been obtained The Commission heretofore 
has provided in its reports and orders for appointment of a depositary by the 
applicant, subject to the Commission’s approval, and has relied upon the certili- 
cates of the applicant and the depositary as a basis for its finding that the re 
quired assents have been obtained The wHuUuthority ol I ie Commission to do this 
recently has been questioned, and, although the Commission’s action in the par- 
ticular Case Was upheld by a statutory three 








judge district court, it appears de 
sirable to remove by legislation any doubt that otherwise might exist respecting 
its power to follow such procedure in the future. It would impose a substantial 
burden upon the Commission, if it were required to receive and process assents 
(and revocations thereof) of securityholders affected by a proposed mot 
Whereas large banks and trust companies ordinarily are t equipped 
such work. The indicated purpose would be accomplished by the 2 sentences 
beginning on line 8 and ending on line 18, page 2, of the proposed bill 

Par: (3) of section 20b provides that a security or an evidence of in 
debtedn iall not be deemed to be outstanding i the determination ol 
the Commission, the assent of the holder thereof to any proposed alteration or 


modification is within the control of the carrier or of any person or persons co 





trolling the carrier. The experience of the Commissio bh administering section 
2Ub has led it to believe that denial of the right of stockholders so situated to 
ster their assents to proposed alterations or modifications may result in the 
failure of meritorious plans through the refusal or neglect of a small minority of 
stockholders to assent For example, in a recent proceeding before the Com 
mission, approximately DT. percent of the applicant carriers common stoc¢ 
was owned by another railroad, and under the existing provisions of section 
20b, in order that a modification plan might be approved, it became necessary 
to secure the assents of 75 percent of the remaining stock. Under this situatio 
the failure of holders of 10.6 percent of the common stock of the carrier to assent 
thereto could block approval of the plan, and this percentage would include those 
holders who could not be located or who failed to indicate their position because 
of disinterest It is believed that this situation places too m ich power in the 
hands of a few security holders, and encourages a few holders to hold out fe 


better treatment than the merits of their position justify 


Thus, as set forth above, the Commission recommended that section 20b 


be amended so that, in connection with the determination of the percentage 
of outstanding securities assenting to proposed modifications or alterations, 
securities of any class entitled to vote for the election of directors of the carrier, 
whether or not controlled by or controlling, the carrier, shall be considered as 


outstanding, but that if the Commission determines that the assents of the 
holders of 25 percent of the securities of such class are within the control of 


the carrier or of any person controlling the carrier, it may prescribe such 
percentage in excess of 75 percent as requisite for approval of the proposals 
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as it may determine to be just and reasonable and in the public interest. The 
substance of this recommendation would be adopted by the amendments which 
would be made by section 1 (the parenthetical clause beginning in line 1, p. 3) 
and by section 3.of S. 978. However, the amendments incorporated in these 
sections go somewhat further than was recommended by the Commission, as 
will be described in the succeeding paragraphs. 

As a condition to authorization of a proposed alteration or modification, 
paragraph (2) of section 20b requires a finding by the Commission that the 
proposed modification or alteration has heen assented to by at least 75 percent 
of the aggregate principal amount or number of shares outstanding of each 
class of securities affected thereby. The amendment proposed by the sentence 
of S. 97S, beginning in line 18, page 2, and ending in line 12, page 3, would 
permit a plan to be put into effect if assented to by holders of two-thirds of 
the principal amount or number of shares reported as voting in euch Class of 
securities affected, provided the total vote in each class is at least one-half of 
the outstanding aggregate principal amount of such class. In proceedings 
under section 77 of the Bankruptey Act, where plans of reorganization are 
submitted to security holders for acceptance or rejection, experience has shown 
that normally substantially less than all of the securities outstanding are voted. 
In connection with the last such submission in the Missouri Pacific Railroad 
Co. proceedings, the percentages of outstanding securities voted in the various 
classes ranged from 27 to 78. The percentage voted in the largest class was 65.8. 
In the absence of an aggressive campaign, it appears unlikely that the per- 
centages voting on a proposed modification or alteration under section 20b 
would greatly exceed the latter figure: and the incentive for an aggressive 
effort by the applicant railroad to secure the views of all affected security 
holders would be partially removed, if only the securities voted were considered. 
Chus, the result might be that proposed alterations would be made effective 
upon the securing of assents from holders of less than a majority in amount 
of the securities affected, The statute permitting approval of a plan of modifica- 
tion assented to by less than 100 percent of obligations affected was intended 
to prevent small minorities, who sometimes buy securities for the express 
purpose of obtaining preferred treatment, from blocking desirable plans of 
adjustment in order to get such treatment. We do not believe that it should 
be amended so as to enable the holders of less than a majority, or even a simple 
majority, to modify a carrier’s outstanding securities and affect the rights of 
the remaining security holders. 

Selection of the percentage of assents required to put a plan into effect must, 
of course, be more or less arbitrary, and there is nothing sacrosanct about the 
75-percent minimum presently provided for in section 20b. While this figure 
as applied to the total of all securities of all classes affected by the plan re 
ceived substantial support from persons favoring the legislation, at least one 
person favored a higher percentage, and there was considerable support at that 
time for adoption of a provision requiring the assents of the holders of only 
two-third of the total of affected securities of all classes Along with this 
overall provision, the requirement of the assents of the holders of the three 
fifths of the securities in each affected class received extensive support. 

The 75-percent figure is consistent with provisions of a number of mortgages 
approved by the Commission in section 77 bankruptcy proceedings, providing 
for modification of the time prescribed for payment of principal and interest 
with the approval of the Commission and the assent of holders of three-fourths 
of the bonds. It must be recognized, however, that in instances where a rail- 
road’s securities are widely distributed, it is practically impossible to secure the 
views of all security holders—some cannot be located, and some are unwilling 
to register their views either for or against a proposed modification. In in- 
stances where securities are widely distributed, it appears that holders of about 
9) percent are the maximum that can be expected to take a positive position 
This would leave a margin of only 15 percent between the present 75 percent 
required to be assented and those which will take a position, and opposition 
by any larger number than 15 percent would result in defeating the plan. While 
it appears reasonable to require the assents of 75 percent of the securities w hose 
holders take a position before a plan can be made effective, in actual practice 
the present provision means that, where 10 percent cannot be reached through 
inertia the holders take no position, 8344 percent of the remainder must be 
assented. Because of the situation described, it does not appear unreasonable 
that the 75-percent requirement as applied to each affected class be reduced 
to two-thirds, which is approximately equal to 75 percent of 90 percent. 








RAILROAD REORGANIZATION 59 


We believe that the present scheme of the statute, under which a required 
percentage of the outstanding securities must be assented, is preferable to one 
under which all security holders would be solicited to vote for or against a 
plan with a requirement that a stated percentage of those voting assent Under 
the present procedure, the burden is placed upon the applicant railroad, where 
it should be, to obtain the requisite assents. With pro and con voting, ordinarily 
the carrier would be the only party with sufficient resources to wage an aggres 
sive campaign. Naturally, the carrier would not be interested in seeing that 
votes be cast by security holders who oppose a plan, and it is probable that the 
latter would not be represented as well in the voting as those who favor the plan 
There are also procedural difficulties inherent in pro and con voting which are 
not present where only 





assents are recorded 


In view of the foregoing, there is some basis for a reduction in the per- 
centage of the outstanding securities in each class, the assents of the holders of 


which should be required for approval. The committee would not object to an 
amendment such as would result from modification of the sentence beginning in 
line 18, page 2, of the bill so as to read as follows 

‘If the Commission shall find that as a result of such submission the proposed 
alteration or modification has been assented to by the holders of at least two 
thirds of the [outstanding] aggregate principal amount or number of shares 
[reported as voting in] outstanding of each class of securities affected thereby 
(or as to any Class (i) where two-thirds thereof is held by fewer than twenty 
five holders, or (ii) which is entitled to vote for the election of directors of the 
carrier and the assents of the holders of 25 per centum or more thereof are 
determined by the Commission to be within the control of the carrier or of any 
person or persons controlling the carrier, such larger percentage, if any, as the 
Commission may determine to be just and reasonable and in the public interest), 


the Commission shall enter an order approving and authorizing the proposed 
alteration or modification upon the terms and conditions and with the amend 
ments, if any, so determined to be just and reasonable.’ [Proposed addition 


italicized, and proposed deletions enclosed in black brackets. | 


If this modification were approved, the amendment which would be made by 
section 2 of the bill would be unnecessary 

The last sentence of section 3 of the bill (lines 15-18, p. 4) is consistent with 
one of the recommendations contained in the Commission's 66th annual report, 
already referred to. This provision, if enacted, would specifically authorize 
the Commission to prescribe the Classes into which securities shall be divided 
for the purposes of securing assents. Paragraph (3) of section 20b presently 
provides for a finding by the Commission that a proposed alteration or modifica- 
tion has been assented to by 75 percent of the aggregate principal amount ot! 
number of shares outstanding “of each class of securities affected thereby,” but 
contains no provision for establishing the various Classes. It appears desirable 
to clarify and make certain the power of the Commission to prescribe the classes 
into which securities should be divided, and this would be accomplished by the 
bill 

Section 4 of the bill would amend paragraph (18) of section 20b, relating to 
the filing of applications thereunder by carriers in equity receivership or in 
process of reorganization under section 77 of the Bankruptey Act. Under the 
present provisions of that paragraph, it is necessary that a carrier in equity re 
ceivership or in process of reorganization under section 77 obtain permission for 
the filing of an application under section 20b from the district judge before 
whom the proceeding is pending. The bill would amend this paragraph in such 
manner as to make it unnecessary for the carrier to obtain the judge’s permis 
sion to file an application, if 

“(ii) the total earnings of such carrier available for the payment of its fixed 
charges during the ten calendar or fiscal years ending last before the filing of 
such application shall have exceeded the total of such fixed charges for such 
period by at least 50 per centum.” (Lines 17-22, p. 5 of the bill.) 

It is our view that the amendment proposed by section 4 of the bill would 
not accomplish the apparent purpose of expediting reorganizations of carriers 
and would be fundamentally unsound. Under this provision there would be no 
opportunity for exercise of discretion by the judge, regardless of the status of 
a plan of reorganization under section 77, prior to a confirmation order becom- 
ing final. This would be so even though a plan might have been carefully 
worked out over a period of vears, received the approval of the Commission and 
the courts, and been accepted by the required percentage of the securityholders 
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